Copnep>xaHue:

BBEOEHWE

"pa>kgaHcKoe npaBo Poccun asnseTcs OOHOWN N3 OCHOBHbIX, 6a30BbIX OTpacne|7|
pOCCI/II7ICKOFO NMpaBa, TakK KakK COCTaBJIAET OCHOBY 4aCTHOMPaBOBOIro peryJamposaHmnA
NMMyLLeCTBEeHHbIX OTHOLLUEHWUN.

Tema kypcoBoun paboTbl «B3anMocCcBA3b rpa>kAaHCKOro npaea v Apyrux otpacnen
3aKoHoOaTesIbCTBa» ABJIAETCA BaXXKHOW B Nnpouecce U3y4eHna AUCUUMINHBI N HAYKK
«pakgaHCcKoe nNpaBo», Tak Kak B MPaBONPUMEHUTENbHOW NMPakKTuKe HeobxoanMMo 4eTKOo
pa3fenifiTb, KaKMe HOpPMbl MpaBa pPeryanpyoT Kakue rpynnbl NPpaBoOTHOWEHWA?

CucTtema npaBa NpencTaB/isieT COBOKYMHOCTb MPaBOBbIX FOCYAapPCTBa, a TakXe ee
CTPOEHMNEe, KOTOPOE COrIacoBaHHOCTLIO M YNOPAA0YEHHOCTLIO NMpaBa B ee eINHCTBE, a
pa3fesieHNn Ha CaMOCTOoATE bHbIE - OTPac/n. pa)KaHCKoe , C OAHOW CTOPOHbI
CaMOCTOATENbHOM OTPac/blo NpaBa, a, C APYron , pa3BMBaeTCs BO B3aUMOCBSA3M U C
APYruMun oTpacinamum . IMeHHoO Mo3ToMy - LIMBUANCTY HeobXxoanMo nNpeacTaBnaTh
B3aMMOCBS3b NMpaBa U APYrux POCCUNCKOro rpasa.

TeMbl UCcCriegoBaHnsg cneayrwmMmm MoMeHTamu. Bo -, rpaxaaHckoe npaBo OCHOBY
4aCTHOro , TO eCTb ABASETCS , BeAyLlen 0Tpacsbio B HaCTHOMNPABOBOIrO peryampoBaHus.
Bo -, B cucteme npasa nNpaBo asaseTcsa , 6a3zoBon oTpacsbio, NnpeaHa3HavYyeHa gns
perynmpoBaHuns , BXoAALWKNX B npeaMeT rnpasa. To eCcTb, 06wme n npuHumnbl
rPa>XAaHCKOro , @ Tak>Xe 1 ero oTAaesibHble B onpefesieHHbIX C/lyvdasaX NpUMeHATbLCA He
TO/IbKO B rpa>Kf4aHCKO-NPaBOBOro , HO U B cpepe ApYrux 4YacTHoro npasa. B -,
rpa>kgaHCKoe NpaBo Ha Takom OTpac/iv , Kak KOHCTUTYLIMOHHOE NpaBo B BEPXOBEHCTBA
KoHcTuTyuum P®. N, B 4eTBepTbIX, O4HON U3 pa3BUTUA NpaBa B ABASETCSH
onpeneneHHoe cepbl rpaXkAaHCKoro . Hanpumep, K HeMy pag OTHOLLUEHWUI
3eMJ1eno0/1b30BaHNA N B CBA3WN C NpU3HaHMEM BCex (POpM , B TOM 4uC/1e YaCTHOW .
pa)K4aHCKO - MpaBoBble BCe BoJiblue MPOHUKAT B CEMENHOr 0 rnpasa, , 3aKJllo4eHune
BbpayHoro . KoprnopaTuBHbIE OTHOLLUEHUA PeryampyoTcs HopMaMu npasa. TeM cambiM,
coumanbHaa LeHHOCTb rnpasa Kak 6onee perynatopa YaCTHbIX, OTHOLLEHUNA.

O6beKTOM B KypCcoBol paboTe oTpacsib POCCUIACKOIO U HayKa «TrpaKAaHCcKoe », a
npeaMeToM UCCNelOBaHNSA - CBA3EN rPaXKAaHCKOro U Apyrux otTpacnen



3aKoHOOaTeNIbCTBa.

OCHOBHOW McCenoBaHNs ABSETCA B3aMMOCBS3M rpa>xxagaHCKoro ¢ aApyrmMmm otTpacinsamm
P®.

ONs [OCTUIXKEHUS Lenun pewmnTs ceayowme :

- PaCCMOTPETh FPaX[AaHCKOe KakK 0TPacC/lb POCCUMICKOro 1 Kak HayKy, B TOM 4yucne ,
CYLHOCTb, NpeaMeT 1 NPaBOBOro peryJJiupoBaHns;

- MECTO rpa>XgaHCKoro B cucremMme pOCCI/IIZCKOFO ;

- U3y4YUTb B3aMMOCBA3b NpaBa C APYrMMM POCCUINCKOro NpaBa, a pasrpaHnynTb ero co
CMEXHbIMU ;

- pacCcMOTpeTb OCHOBHbIE N MepCrneKTUBLI pa3BUTMA npaBa B Poccuu.

TeMa KypCoBOW pacCMaTpPUBAETCSA B HAYHYHON N nnTepaType TaKUMN - YHEHBLIMU -
umsmnmctamm, kak b6.M. , E. A. CyxaHosbIM, t0.K. Toncteim, O.C. , I'.®. LLepweHeBu4yemMm,
A.M. N atuHbIM, O.H. 1 gp. B OCHOBHOM aBTOpbl B3aMMOCBA3b rPa>KAaHCKOro ¢ Takum
oTpacnsaMu rpasa, Kak KOHCTUTYLMOHHOE, , CEMEeNHOoe, aAMUHNCTPATUBHOE, NMpPaBso.

NCcToYHMKaMm ona HanmcaHusa KypcoBon paboThbl CTanm poCCUNCKOE 3aKOHOA4ATEeIbCTBO,
ocobeHHO HopMbl KoHCTUTYuUun PO, TK P® (4. 1), CK PO, XXK PO, Hay4Has un y4ebHas
MTepaTypa, Hay4dHble CTaTbU N MOHOrpadun.

B KypcoBon paboTe ncrnosb3oBaHbl METOAbl CPABHEHUS, aHaIM3a U CMHTE3a, UCTOPUKO -
NpaBoOBON, MHAYKUUN N OeQYyKUUN, @ TaKXe ApYyrne TeopeTnyeckme n smnmpumyeckme
MeTOAbl nccnenoBaHus.

KypcoBasa paboTa cOCTOUT U3 BBEAEHMUSA, TPEX INaB, 3aKJI4YeHns, Cnnucka
NCNOJIb30BaHHbIX NCTOYHUKOB. B NnepBoi rnaBe pacKkpbiBalOTCA TeopeTnyecKkme acnekThbl
N3yYeHUs rpa>KAaHCKOro npaea Kak oTpac/im pOCCUMUCKOro npaBa N Kak Hayku, B TOM
4yncsie NOHATUE, CYLLHOCTb, MECTO B CUCTEME POCCUNCKOro rnpasa, npegmMeT N MeTon
MpaBoOBOro peryanposaHuns. Bo BTopon rnaee paccMaTpmBaeTCs B3aMMOCBA3b
rpaXkK4aHCKOro npasa C ApyrmMmu oTpaciasiMm POCCUNCKOro 3aKOHO4aTeNbCTBA, a TakxXe
pa3rpaHnyeHme Co CMeXHbIMU oTpacasaMn. B TpeTben rnase nsyyeHol npobnemsl n
NnepcneKkTUBbl Pa3BUTUSA FPa)KA4aHCKOro npaesa B Poccmm Ha COBpeMeHHOM 3Tane
pa3BuTUA NpaBa. B 3akntoyeHne paetca obwmnm BbiBo g rno paboTe.



1.0BLLASAA XAPAKTEPUCTUKA TPAXXOAHCKOIO
NMPABA KAK OTPACJIN POCCUNCKOIO NMPABA U KAK
HAYKHA

1.1.9BOs1IIOLUA FPa>kaaHCKOro npaBa HayKM.

DBONIIOUNA rpa>x4aHCKOro Kak Hayku B Ha4danochb ewe B Poccun. [lna Toro, noHMMaTb
OCHOBHbIE MNMOJ1I0OXKEHWA MpPaBa N €ro B CMCtemMe pOCCI/IIZCKOFO , Heobxoaunmo N3Y4HYUTDb
OCHOBHbIE ero pa3BunTus.

dopmMmnpoBaHme PoCCUNCKON NMMepun TOBAPHO- OTHOLLUEHUIA NOCY>XXNI0 MOLLHBLIM A5
pasBUTUA LMBUINCTUYECKON . Bnarogapsa Tpyaam pocCUnNcKkux - Menepy . ., I.®. n
N3BECTHbIX y4eHbIX Poccmun fopeBooUNOHHbIN nepuof, 6bisin 060CHOBaHbI K
pa3paboTaHbl MHCTUTYTbl FPa>kAaHCKOro Npasa. hakT NoATBep)X4aeTCs CO34aHNeEM
1905 r. NpaxOgaHCKOro y/noXKeHus, NokasblBaeT AO0CTAaTOYHO BbICOKUN Pa3BUTUSA
rpa>kKAaHCKO-NMpaBoBOM B A0OpPEBOIOUMOHHON Poccmun. . M. CnepaHCKuM B 1- nosoBuHe 19
B. Oblsla NepBas MHKOpNopauns HOpM npasa «CBOA 3aKOHOB MMMNEPUN>».

B3rnsabl y4eHbIX rpakgaHcKoe npaBo bbiM NepecMoTpy Nocsie CoUnaancTUYeckon B
Poccun. B nepuopn Ha TeppuTopumn BbITOBaNO MHEHNE O COLManM3Ma C TOBApHO-
OTHoOWeEeHNAMM [1].

B 3Toli MHeHMe 0 HeoHX0AMMOCTU NMPSIMOro 6e33KBUBANIEHTHOIO MOJTYYUIIO
pPacnpocTpaHeHne, OCyLLIECTBIEHNE KOTOPOro NPOUCXOANTb BHE KAKOr0- MPak4aHCKOro
npasa. OCHOBbLIBAACL 3TOM Hay4Hble PaboTbl, OTHOCUINCL K 3TOMY M CBOAUINCH K
6yp>Kya3HOro rpakaaHCcKoro npasa pa3obsayeHunto ero aKCnayaTaTopcKoro .

B ycnoBusax ctponTenbCTBa obuwecTBa C nepexonom HOBOMN SKOHOMMYECKOW NOJINTUKE
Heobx0aAMMOCTb NMPU3HaHNA TOBaApPHO- OTHOLUEHUWN COOTBETCTBEHHO U Ha POoJ1b
rpa>XgaHCKOro pe3ko NaMeHunIncCb[2].

B 1913 . 1-9 4acTb paxxgaHckoro 6bina n3gaHa, Ho U He BBeJeHa AeNCcTBMe B CBA3N
npu4nHe Havana MepBon BOMHbIL. B 1917 r. 0oTMeHbI BCeX 3aKOHOB UMMNepun 3emMs,
habpukn, n nHble 0CHOBHbIE MPOMN3BOACTBA U TpaHcnopTa, hoHA Obln
HaLUMOHa/IN3UPOBAHbI.



OKOHYaHWSA BOWHbI N MepexoaoM K NOJIMTUKE yYeHble C HOBbIMW 0DpaTUINCL K
ChOPMUPOBAHHbLIM ThiCAYENIeTUAMU OTLLIN(POBAHHLIM MHCTUTYTaM MNpaBa, pe3y/ibTaToM
yero npuHaTtue B 1922 r. kogekca PCOCP, 4TO MOLHbLIM TOJIHKOM K Pa3BUTUIO
UVMBUINCTNYECKON HayKN Hallen CTpaHe.

B 1926—1928 . c pa3BuTnemM KoOMaHaHOW 1 cBepTbiBaHMeM H3lMa npnMmeHeHns
rpa>k4aHCKOro npaea .

B aTOT nepuopf pacnpocTpaHuiacb MEHOBAA KOHUENUUA, LaHHON KOHUenunen
«rpa>kgaHCcKoe » TPaKTOBasIoCb Kak popMa YaCTHOCOOCTBEHHUYECKNX, TOBAPHbIX
OTHOLWEeHUN[3].

[aHHOro nepuoda bblnn TeHAeHUUN O0TKasa oT Byp>Kya3HOro B COLMasMCTUYECKOM , B
TOM 4uCJie Ha3BaHMe «rpaK4aHCKoe NMpaBo» ero 3aMeHs/ I TEPMUHOM « nMpaBo». C 3TUM
Tak>Xe CBA3aHO pacrnpocTpaHeHue «ABYXCEeKTOPHOro npasa». O4HOBPEeMeHHO OaHHOM
Teopunen BO3HUKJIIA «eJNHOr0 XO3NCTBEHHOIO Npasa»

Teopuun B TOM, KaK MHOIMOyKJIa4HOCTb B He BeJeT K B rocylapCTBe, COOTBETCTBEHHO
MOXXET NMPMBECTU U MHOMOYKIaAHOCTW B NpaBe. OTHOLIEHMS NO YNPaBAEHNIO XO39NCTBOM
[OJIKHbI BbITb «eINHLIM XO3ANCTBEHHbBIM NPaBOM», HE3aBUCUMOCTU OT TOr0, KakoM
CeKTope HapoAHOro OHM BO3HUKAN. B 1936-1938 . naHHasa Teopusa nogseprnaach U
o06baABNEHa BpeAUTENbCKOW BCEMU BbITEKAOLWMUMMN NOCIEeACTBUAMN.

3Tal pPa3BUTUA rpa>XgaHCKoro Kak Haykm BoO3HUK BBengeHmnem MNJ1aHOBOW SKOHOMUKMWU,
ABMSAIaCb OCHOBOW ON4 -a,EI,MI/IHI/ICTpaTI/IBHOIZ cnctemsbl.[4] OCHOBHON npoBOONMbIX
Hay4HbIX nccnengosaHum HalpaBJZieH Ha Pa3BUTUA SKOHOMUKN.

Ha naHHOM y uccnegosaTesiel OrPOMHbIA Bbl3bIBAlOT BOMNPOCHI, KOTOPbIE C MPaBoOM
COBCTBEHHOCTHU, M BbITEKAKLWMMUN U3 XO3ANCTBEHHBLIMU, IOPUANYECKON NNYHOCTbIO
opraHusaumn n .. Bropasa nonosmHa 50-x 03HamMeHoBas1a BO3pPOXKAEHME XO3ANCTBEHHOIO
. MocnepoBaTenn gaHHom Teopumn gaTb 060CHOBaHME CyLLLECTBOBaHUSA NpaBa OTAEJIbHO
OT Npaga - X03ANCTBEHHOE MNPaBoO. CBA3WN C 3TUM MPUHATb XO3ANCTBEHHbIN KOOEKC (
X035INCTBEHHOr0 3aKOHOAaTeNbCTBa) Hapaay pa>kgaHCcKMM KoaekcoM. CTOPOHHUKMN
X039NCTBEHHOro Kogekca 060CHOBbIBAIN TEM, YTO MMYLLLECTBEHHbIE A0/IKHbI ObITb
yperyamposaHbl 3aKOHOAATE/IbCTBOM, @ OTHOLLUEHUNS NPpeanpuaTUAMU, KOTopble
BO3HUKAIOT CBA3U OCYLLECTBJIEHUEM XO39NCTBEHHOW , LOJIKHbI PEryiMpoBaTbhCA -
XO3ANCTBEHHbIM . BOsIbLLIOW MUHYC COCTOUT TOM, 4TO AaHHAsA MoOrJia NPMBECTU CTpaHy
OTPbIBY TOBApPHO-AEHEXHbIX , KOTOpPble CKJaabiBaJNCb MexXay , OT APYrnx TOBapHO-
OTHOLWeHuN. Elle oanH pa3BnTna Hayku rpa>kgaHcKoro 3asepwunsica 8 1961 r.
npuHaTnem MNMonoxxeHmsa OcHoB 3akoHoaaTenbcTBa CCCP u pecnybnuk.[5] B ganbHenwem



DaHHble [10N10XKeHNA KOHKPeTU3npoBaINCb, U3SMEHEHUNSA, OOMOJIHANNCE [pa>KAaHCKUMU
COlO3HbIX pecnybnumk B obbeme. B 1964 roay 03HaMeHOBaH NpUHATMEM [TpakaaHCKOro
PCOCP. C nomMowblo Kognpnkaumm rpa>kgaHckoro npasa 1961-1965 rr. 6bian
3aKkpenneHbl paboTbl CCnenoBaTenen, KOTopble TOYKU 3pEHUSA €4ANHOro npaesa U o
€4VNHOro NPaBOBOro peryampoBaHns MMyLLEeCTBEHHbIX OTHOLWEHNI, HE3aBUCUMO UX
CybbekTHOro coctaBa cepbl PYHKLNOHUPOBAHMSA.

MpUHATbIE FPa)XAaHCKOro 3aKOHOAATeNbCTBA M KOOEKC Aasin TOIHOK onpeaennau
NanbHeNLIee HarnpaBJeHNE Pa3BUTUSA OTEYECTBEHHOIO FPa>kJaHCKOro Kak Haykun, TeM
3aKpenuB MJaHOBYIO 3KOHOMUKY, CNIOXKW1ACb Ha TOT B CTPaHe.

Hay4Hble , KOTOpble MPOBOAUINCE B roAbl, B 6onbLIen YacTn 6blIN OPUEHTUPOBAHDI
pa3paboTKy TakKUX LPUANYECKUX , KOTOPbIE NO3BONSNAN NN obecnevynBaTb NJaHOMepHoe
BO30EeNCTBNE TOBAPHO-AEHEXHbIE OTHOLUEHWS, CK/IaAblBasINCh B HALLEN .

HenpooyKTUBHOCTb M1IaHOBOWM 3KOHOMUKM HELOCTATKN TEOPETUYECKMX KOHLENUNNA,
66111 pa3paboTaHbl Ha OCHOBE. Tak, HaNpPUMep, BbIACHUTb, 3aKJ/IKOYEHHbIN JOFOBOP He
TOJIbKO He COYeTaTb MHTEPECHI BCEro X035ACTBA B LLEJIOM NHTepecamMmm oTAesbHbIX JINLL,
3TO NpeAnosiaranocb paHblle, 1 HEe MO3BONAET BCE BO3MOXKHOCTM AOrOBOpa NMpPaBoOBOro
WHCTPYMeHTa.

BMecTe TeM Henb35 0CTaBNATb BHUMAHUSA TOT BKJ1a[4 HayKM B 3TOT , B T@4E€HNE KOTOPOro
WHTEHCMBHasa paboTa UMBUANCTOB BCEX HULLAX N FPaKAaHCKOro npaea. Bo Hay4HbIX K
y4ebHbIX BblIn OTpaXkeHbl pe3ynbTaThl paboT. CBMaeTenbCTBOM 3(hHEKTUBHOCTH
pe3ysibTaTOB UCCnenoBaHU B Mepunos ABASETCS TOT , 4TO C NepexonoM PbIHOYHOWN
3KOHOMMKE UMBUINCTbI KOPOTKUE CPOKU pa3paboTannm OCHOBHblE KOON(ULNPOBAHHbIE
HOPMATUBHO - aKTbl, KOTOPble Obl/IN HA PbIHOYHY SKOHOMUKY, Kak OCHOBbI
rpaxgaHckoro Coto3a CCP v 1991 r., 4acTb nepsyto (1994 .) n 4actb BTOpYyto (1995 .)
MpakgaHcKkoro kogekca Poccunckonm 1994 r.[6]

OnpepesieHo 3TO , 4TO, HECMOTPSA Ha pa3pa6aTb|BaeMb|x HOPMaTMBHO-MPaBOBbLIX ,
KOTOpblE OblIn HaueneHsbl TOBapHO-AEHEXHbIE OTHOLWWEHNA, KOTOPbIX B Halwlen
CTOPOHHMNKaMU LIUBNINCTNYECKOW KOHLUENUUn He oTpnUanoCh.

Mpole , B TOT MOMEHT rpa>kKAaHCKO-NpaBoBble hOPM KOMaHOHO-aAMUHUCTPATUBHOMO
HaneTa cogep>XaHue CTasio NPUrogHbIM ONocpeoBaHNA COBPEMEHHbIX TOBApPHO-
OTHOLWEeHUN. KpoMe Toro oT nJjaHOBOW 3KOHOMUKE PbIHOYHOW CTaJ1 NMOBOPOTHLIM B
pPasBUTUN LNBUANCTNYECKOW B Poccun.



MHoOrmne KoHuenuunmn, KotTopble bblIn Ha 6a3e NI1aHoOBOW NOABEPIINCL NEPEOLEHKE U B
npotwuoe.

Y4yeHble NpoaABaATbL UHTEpeC K 3abbITbIM MHCTUTYTaM rpa>XgaHCKoro , Kak 4aCtHas
COBCTBEHHOCTD, TOoBapumwecTBa, U Apyrme ripasa.

1.2.MNpaxpaHCKoOe NpPaBo KaK OTpacJib POCCUUCKOIo
npaBa U HayKa: NOHATUE U NpeaMeT NpPaBoOBOIo
peryJiupoBaHus.

pa>kaaHCKoe NpaBo AB/ISETCA COCTAaBHOW YaCTbiO CUCTEMbI MpaBa B L,e/IOM, 3aHUMaeT
3Ha4YMTENbHOE MecTo, ABNAsACbL 6a30BON OTPAC/IbIO B POCCUNCKON NMPaBoOBOW CUCTEME.
pa>KgaHCKoe npaBo obnagaeT, C 04HOW CTOPOHbI, OBLWMMM YepTaMun, KOTOpbIE NPUCYLLN
npasy BoobLle, a Tak)Xe BCEM OTpaC/saAM B HaCTHOCTU. Tak, Kak n nobaa gpyras oTpacib
npasa, rpa>kaaHckoe npaso MMeeT CBOW nNnpeaMeT U MeTo[ NPaBOBOro perysmpoBaHus, a
TakXxe nmeeT obLee onpenesieHne, TO €CTb 3TO COBOKYMHOCTb HOPM, TO €CTb Npasu
noBeneHuns, YyCTaHOBJIEHHbIX N Peryanpyembix rocyfapCcTBom. EFo HOpMbl BO3OENCTBYIOT
Ha obulecTBEeHHble OTHOLWEHNS NyTeM AoBeAeHNA 00 CYObeKTOB rpakaaHCKMX
NPaBOOTHOLLUEHWA NPAaBOBbIX NpeanucaHnin, peanamsaumsa KoTopbix obecneynsaeTcs
roCcy4apCTBOM NyTeM MPUHYXXOEHNA NN NPefoCTaBNEHNA BO3SMOXHOCTHY €ero
npuMmeHeHus. C opyron CTOPOHbI, KAaK CaMOCToATEeIbHasd OTpacib NpaBa, rpa>KgaHCKoOMY
npasy NpUCyLm cBOn 0CobeHHOCTH, NO3BONAOWNE pa3rpaHNYnUTb ero ¢ ApyruMu
oTpacnsMu npasa. HeECOMHEHHO, rpa)KgaHcKoe npaBo oT/M4aeTcss 0COOeHHO oT
aAMUHNCTPATUBHOIO, YrOJIOBHOIO NpaBa 1 NpegMeToM, 1 MeTo40M NpPaBoBOro
perynmpoBaHumnsa. Mo>XXKHO CKa3aTb, 3TO pa3HOMOASPHbIE OTPAcan nNpasBa, oT/nYalowmecs
Mexay cobon He TONbKO NpeaMeToM, HO M MeTOL0M NPaBOBOro perynpoBaHuUs.
OTpacnn npaBa pa3nyaloTca Mexay cobon Tak>Xe NPUHUMUNaMKn, To eCTb OCHOBHbIMU
noeamm n 6a3oBbIMN NONOXKEHUAMU, HA OCHOBE KOTOPbIX CTPOUTCH OTpac/b NpaBa,
3aa4amMm N QPYHKLNSAMN.

CnepoBaTesIbHO, CAaMOCTOSAATE/IbHOCTb OTPAC/IM NMpaBa B CUCTEMe MpaBa onpenenseTcs
npeaMeToMm 1 MeTO0M NPaBOBOro PEryampoBaHns, MPUHLMUNAMM, Ha OCHOBE KOTOPbIX
OHa MOCTPOeHa, N PYHKLNSAMUN, KOTOPbIE OHA BbIMOJIHSET.

OTpacnb npasa, peryavpytoutasa , opuan4eCKMM paBeHCTBOM, 0O3BOJINTE/IbHOCTbIO
ONCMNO3UTUBHOCTbIO CTOMMOCTHbIE MMYLLECTBEHHbIE N JINYHbIE HEMMYLLECTBEHHbIE 3TO



€CTb rpakgaHckoe . Ka)xgasa oTpacib NpaBa ABYMS KpUTEpPUAMU: NpeaMeToM
perynmpoBaHusa (onpeaeneHHble NpaBoBble , KOTOPbLIE OHA PeryanpyeTt) MeTonoMm
NpaBOBOro peryanposaHus ( Bo3gencTemsa Ha nosenerHme ). Kpyr obLecTBeHHbIX
OTHOLLUEHWN, peryanpyeTcsa rpa>kaaHCKMM NpaBoM, LUMPOK U MHOroobpaseH. u
lopnanyeckme nmua, HaxoasaTca Mexay cobon obLecTBEHHbIX OTHOLLIEHMSAX, KOTOpble
HOpPMaMW rpa)k4aHCKOro npasa/7]. , HANpUMep, B CBOEN XXN3HW, MOJIb3YIOTCSA yCayraMmiu
dunpM, Takxe BCTynatoT obLeCTBEHHbIE OTHOLLEHUS, peryampyemsie npasoM. Mona
cybbekTaMm MOHMMAOTCH SNLA, KOTOPble NPaBOCYyObEKTHOCTLIO, TO €CThb ,
obuiecTBeHHble 0bpa3oBaHUs, KOTopble BbITb HOCUTENSAMM NpaB 0b6si3aHHOCTEN,
y4YaCTBOBaTb B OTHOLWEHUSAX. [Toa rpaxaaHCKMM MOHUMAETCS COBOKYMHOCTb MPaBOBbIX ,
KOTOpble PerynpyoT UMYLLECTBEHHbIE JINYHbIE HEUMYLLLECTBEHHbIE B3aVMOOTHOLLEHUS
peanm3aunm 3aKOHHbIX MHTEPECOB rpa)kAaHCKOro NnpaBa N 3KOHOMUYECKMX OTHOLLEHUN B
. OT Opyrux oTpacnen rpa>KaaHcKoe NpaBo OT/IMYaeTCcs npeaMeTy, NpuHUnnamM,
dyHKUMAM, n cucteme. OCHoBOMNoOaraoLwen rnpaBa ABASETCS rpakaaHCKoe, BUAHO 13
onpeneneHuns, peryampyeTt YacTHble (MMyLLeCTBEHHbIE, HEMMYLLLIECTBEHHbIE)
B3aMIMOOTHOLLUEHNA MexXay pU3NYeCcKNMIN , @ TakXKe CO3aaHHbIe puanyYeckmne nmua,
KOTOpble N0 MHULMATUBE UX , KOTOPblIEe OCHOBbLIBAIOTCSA HA CAMOCTOATENIbHOCTU U
HE3aBMCUMOCTUN, TaKXKe Ha IpPUONYECKOM CTOPOH, LLe/bI0 KOTOPbLIX YOOBNETBOPEHME
COBCTBEHHbLIX MHTEPECOB:

-, CKJ1agbIiBalOTCA MO MaTepnMaJibHbIX 6nar, nMmyuwecTtBeHHbIMN OTHOLLUEHNAMN,

-, CBSAI3@aHHbl C UMYLLLECTBEHHBLIMU, N HE C HUMU (UCKNOYNTESNIbHbIE , HEMAaTepuaibHble
bnara ) MMYHLIMUN HENMYLLLECTBEHHbLIMU .

rpynmna oTHOWeEHUN () Ha oTHowWweHwUS, C:[8]

- MPUHAANEXHOCTbIO -NM60 NMMUAM. OTHOLUEHWUI PErYyINPYIOTCSA , B HaCTW
NPUHAONEXXHOCTU - UCKNIOYNUTENBbHBbIMU NpaBamMu;

-, UMYLLIECTBOM 0QOPMASAIOTCS ;

- NepexooM UMyLLecTBa inua K opopmnsfioTca 06Aa3aTeNbCTBEHHbLIM , @ B
COOTBETCTBYHOLLEN - MPaBOM.

B npounsBoacTBa 6n1ar MyLlecTBEHHbIE , @ NP X pacnpeaeneHnmn, n notpebnermu.

Moa OTHOLUEHUSMWN MOHUMAIOTCS , B KOTOPbIX MHAMBUAYANIbHOCTb WU IMLA, @ TakXe
(kak cobcTBEHHas, Tak ). [Ana HUX cneaytowme NpusHakn:[9]

1. OHKM B cuny nam OoT poXXKOeHUSA.



2. «JINYHBIMN», T.. TECHO C , OHN HEeOoTAeJINMbl OT , OT ero JINYHOCTU - ero ,
NAeHTUMPUUNPYIOT .

3. HeoT4y>X0aeMoCTb - OTHOLUEHUS MOTYT OPYIrUM .

4. K obbekTaM br1ara - 4ecTb, , XKWU3Hb, JOCTOMHCTBO , AEeJI0Bas , JIMYHas ,
HEMPUKOCHOBEHHOCTb XWU3HU 1 Ap.).

5. HenmMmyLieCTBeHHbIMU, T.. BOSHMKAIOT MO MMerLWwnx CTOMMOCTH bnar.

OTJ/INYATb rpa>XxagaHCKoe OT rnpaBa CNCTEMbI HOPM, HEPEAKO CMELUNBaAETCA, NN C NMpPaBOM.
3aKOHOOaTeJIbCTBO COBOKYIMNHOCTb U NHbIX - aKTOB, codep>XallnX rnpaBa.

MHO>XeCTBO - aKTOB OJJHOBPEMEHHO Pa3HbIX OTPACAEeN , .€. Yy HUX KOMMIEKCHbIN
XapaKTep. FpaXKAaHCKOro npaBa Kak B HOPMaTMBHO- akTax C -NMPaBoOBOW NpUpoaon, Tak, ,
B 3aKOHAX BCTPETUTb KakK -NMpaBoBble, Tak U Ny6/IMYHOro .

B € 3TM HeNb3sa pa3IMYHOro poda CYMTaTb OTAENbHON . MOXXHO roBOpUTL (MK B
CMbIC/Ie — O NpegnpuHUMaTENIbCKOM) , HO HE 0 XO03AUCTBEHHOM (KUan ) npase.[10]
«FpakgaHCKoe » MOXKHO KaK OUCLUUMJIMHY — KYPC , 4TO ABISEeTCS CUCTEMAaTU3UPOBAHHOWN
0 NMpaBe, He TOJIbKO KakK MNpaBa, a BCEro Kak 0 « », ee OCHOBHbIX N KaTeropusx.

KaK HayKa COOEPXXUT O rpaKAaHCKO- MOHATUAX, , KaTEeropusax, Ux nsy4eHme He TONbKO
conep>XaHue, N rpa’kaaHCKo- peryjnpoBaHuns, oLueHnBaTb aHaIM3NpoBaTb BCE
HeOOCTaTKN AENCTBYIOLWEN - CNCTEMBI. Y4ebHbIN NMpaBa He OrpaHMYMBaeTCs
OEeNCTBYOLLEro rpaxa4aHckoro . Ero coctasnfaioT n Kateropumn . icxonsa ns aToro,
rpaXK4aHCKOro npasa Hay4YHbIMN 3HAHNAMUN, U LUBUINCTUYECKON .

Ncxops 3, , 4TO rpa>kgaHCKoe NpaBo Kak:

- oTpacsib ,

- oTpacsb ,

- NpaBoBasd (oTpacsb ),

- yyebHas .

[aHHble B3aMOCBs3aHbl, UMEIOT NpegMeTbl MeTOAbl, @ CTPYKTYPHbI.

MooBoas , OTMETUM, YTO rpakgaHCcKoe OCHOBHOMW, (byHﬂ,aMeHTaJ'leOVI . laHHaAa oTpacnb
C ApyrmmMmum npasa, onpeaesieHHbie . 0COBOEeHHOCTbIO MnpaBa TO, HTO AaHHYIO COBOKYIMHOCTb



HOPM, OXBaTbIiBalOT BAbI OTHOLLUEHWUN.

B rpa>xpaHCcKoe npaBo KPyr o6LeCcTBEHHbIX , KOTOPbIA OHO BO3JAENCTBYET B €ro
IOPUANYECKOro PAaBEHCTBA U ero . Kak ynopano4eHus rpa’kAaHCKo- rpakaHckoe
3aKOHOZATeNIbCTBO B 0OLLYIO CUCTEMY ANS eAUHOro, N CKOOPAWHMPOBAHHOIO .

Kak 4YacTb Hay4YHOro Hayka B o6bekTa CBOU -nMpaBoBble BO X MHOroobpasuum (B 4ncne B )
N B NICTOPNYECKOM , CTPEMSACH N HOBYIO MHOPMALIMIO O , MPUCYLLUMMN HAay4YHOMY SIBJIEHUA.
[11] Ha NoNo>XeHnin HayKn Kypce npaBa cogep>XaHne n enCTBYIOLWEro rpa>KgaHCckoro
rpa>kgaHCKOro rnpa.a.

NpaBoO PacrnpocTpaHsaeT Ha 06 EeCTBEHHbIE OTHOLLEHWUS, B KOTOPbLIX MPUHUMALOT, ,
perynmpyTca Mexay (Ipnanyecknmm nuuamMmm), BO3HNKaT B peasn3aumnm nmm ,
NepeBO3KN ee Ha , MOPCKOM, UJIN TPAHCNOPTE, CTPAaXOBaHUS , OCYLLECTBJIEHUS pacyeToB
3a 1 T.. TakXe rpa)kaaHCKoe OTHOLLEHUA C y4acTueM , eé cyb bekToB MyHULUMAbHbIX .

1.3.MeToAbl rpa>xaaHCKOro npasa.

OOHUM U3 OCHOBHbIX , ONpPeaensoLnX rpakJaHCKoe NPaBo 0TPaAC/b POCCUIACKOTO
npaBa, MeTo[ NPaBOBOro PEryJnpoBaHns, OaHHbIN BOMPOC B UCC/eQyeTCs KpalHe
pefiko, MoTOMY, Bbi3blBAeT ornpeaesieHHbIn . Hago oTMeTUTb, YTO CUX MOp B HE
CJIOXKWUJIOCh €JMHOIr0 B HAayKe Mo MeTo/0B NPaBOBOro PEryJiMpoBaHns, BOMpPoC ABAAETCA
OJIHMM CaMbIX CMOPHbIX. OTCYTCTBUE MHEHUS MOPOXAaeT, B oyepenb, 6eckoHeYHble
crnopbl GopMUPYET Hay4YHble UOEN KOHLIEMLWN, KOTOPbIe OTPaXkaloT (He 06 beKTMBHbIE)
B3rNafbl MOHATME U CYLLIHOCTb NPABOBOr0 PEryJIMPOBaHUS KaK U3 OCHOBHbIX
OCHOBOBOMOJIAratoLL X NPAaBOBON HAayKW.

TeM MeHee, HECMOTPS Ha NOAXOAbl U TOYKM , BONbLLUMHCTBO YY€HbIX - LIUBUINCTOB B
onpenesieHNn NOHATUA « MPaABOBOr0 PEryamMpoBaHuns», To cnocob Bo3oencTeuns,
OCYLLECTBJISEMbIN NMOMOLLbIO MPaBa, Liesb 3aKJl04aeTCs B COBEPLUEHUN B MHTEpecax
obwecTBal12].

y4YeHble nosiaratoT, 4TO MeTo[a NPaBOBOro peryampoBaHusa 0aa XxapakTepucTukin
perynmpytouiero Ha obuiecTBeHHbIe OTHOLWEHMSA NpaBoBbiX 0bpa3zoBaHUn. B oT BUAa
pasnunyalT unm obuenpaBoBo MeToa, unn obuieoTpacsieBon MeToA, perysmpoBaHuns
onpeneneHHOro Buaa KoMmnsekca OTHOLEHUA NPaBOBbIM , @ Tak>Xe MeTop, , NpucyLien
oTaenbHoM npasoson . ObLENpPaBOBOM METOL PeryampoBaHuUs perynmpytoLlee
BO34eNCTBUe npaBa obliecTBeHHble OTHOWeHUs B . ObweoTpacsieBon MeToA



PacCKpbIiBaeT poa 00LIeCTBEHHbIX OTHOLLEHWA.

y4YeHble - UMBUINCTbI MoJslaratoT, MeToa - 3TO COBOKYMHOCTb 1 cnocoboB, cpencTs
cnocoboB BO3OenCcTBUSA NpaBa 06 EeCTBEHHbIE OTHOLWEHUS. VIHBIMU , MOXKHO CKa3aTb, 4TO
MpPaBOBOro pPeryJnpoBaHnsa npeactasnasdeT Habop LPUANYECKNX MHCTPYMEHTOB,
KOTOPOro rocyaapcTBO OKa3blBaeT BO3AENCTBME Ha BOJSIEBOE YHAaCTHUKOB 06LLECTBEHHbIX
OTHOLWEHUN. N TPEeTbS TOYKA Ha NOHATME MEeToda peryanpoBaHusa. MeTon npaBoBOro
aBnseTcs cnocobom BO3OENCTBMA HOPM Ha NOBedeHMe , CBSA3aHHbIV C peann3aymen Ha
NMPaBOOTHOLLEHUS.

Heobxoammo , 4TO He BCe OTHOLLEHNSA PEryINPYIOTCA HOpMaMK , @ Te U3, KoTopble
BXOLAT B NPAaBOBOro perysnmpoBaHus, NopoXxaaoT B MeToLax U iopnan4yeckoro
Bo3aencTBua. OQHOM NMPUYNH TaKoro pasinyma ocoboe 3HavyeHme nccnenyemomn
KaTeropuu anasa CUCTEeMbI MpaBa. 9TO CBA3aHO HEOOXOAMMOCTbIO U3y4YeHnsa cnocobos
CpencTB BO34ENCTBUSA Ha OTHOWEHUSA. B Teopuun CyLLEeCTBYIOT pa3/In4Hble TOYKM Ha
onpeneneHne metoga perynmposaHus. No mHeHuto C.C. «xMmeTo perympoBaHus - 3To
COBOKYMHOCTb MPMEMOB U CPeACTB BO3LENCTBUSA Ha onpenesieHHY 0bLeCTBEHHbIX
OTHOWeHnn»[13]. A.. TOH4YapOB Ha3blBaeT yCJ/I0BME, KOTOPOM BO34ENCTBUE Ha
perynmposaHusa 6ygeTt sapheKTUBHLIM, UMEHHO, NCMOJIb3yEMble NPaBOBbIE N CPeACTBaA
OOJKHbI Mpupoae obLeCTBEHHbIX OTHOLWEHU, OHW perynupytoT. U - Takn, oo
HacCTosLWlero B Hayke He eAMHOro noaxoaa K MeTtozia rnpaBoBOro perysmpoBaHus. B
HayKe rpa>KaHCKOro siBAsieTCs BONPOC O FPa)KAaHCKO - NMpaBoOBOro perysJmpoBaHns.
y4YeHbIX - LLUBUNCTOB NPUOEPXKMNBAIOTCA 3pEeHUs, 4TO Heslb3a OTpac/ieBoOn MeTo[,
NMpPaBOBOro K KAKOMY - TO npuemy, cnocoby, cpeacTBy, 3aKoHoAaTeNlIeM B AAaHHOM Npasa.
Kak HEBO3MO>XHO rpa>kJaHCKOM rpaBe nepevyncanTb obLecTBEHHbIE OTHOLLEHMS,
COCTaBAsAOWMNE FrPaXKAaHCKOro npasa, Tak HEBO3MO>XHO MepevYncanTb BCe 1 cnocobsbl
BO34ENCTBUA NpegMeT rpa)KAaHCKOro rnpaea. , B.®. dKkoBsieB XxapakTepHble YepThbl
rpaXx4aHCKo - MeToa, B TOM NnpaBoHajeneHne, npaBoByo MHULMATUBY, PABEHCTBO
cybbekTOoB, TeM flaBas onpejeneHmne paccMmaTpmuBaeMon Kak cnocob Bo3aencTems
OTHOLLEHUS, KOTOPbLIN ABNSAETCH , XapaKTepnlyeTcsa HageneHmem cybbekToB Ha OCHOBE
npaBoBoro , obnagaeT ANCNO3UTUBHOCTLIO N , obecrneynBaeT yCTaHOBJIeHMEe
NMPaBOOTHOLLUEHNIN OCHOBE CaMOCTOATE/IbHOCTU CTOPOH.

cBMaeTeNbCTBYeT 0 TOM, COBPEMEHHas HayKa rpa>KaHCKOro XxapakrepusyeTcs
BO3pacTaloLLMM MHTEPECOM UCCea0BaHNIO NOHATNA MeTo40B NpaBa.[14] HeT oTpacnen ,
KOTOpble MOCTPOEHbI TOJ/IbKO O4HOM MeTofe NpaBoBOro , UMNepaTUuBHOM UJIN
ONCNO3UTUBHOM. B Ny6MYHbIX OTpacnax npeobnagaet Bo3AencTBme metona u
noaYMHeHns, npeannucaHuim () n 3anpeTos, TO HaCTHOrO NpaBa XxapakKTepHbl MeToabl, TO
€CTb 003BOJIeHUS 1 nNpaBoobsiagaHnsa OOCTUXKEHUS onpeaeneHHbIX MPaBOBbIX .



B TO BpeMs 04HW , HTO Ka)kAon npaBa NnpucyL, oAMH METOL perynpoBaHus, apyrue o
HECKOJIbKMX , TPeTbM MnosaratoT, MeTo MMeeT , HafoTpacsieBon XxapakTep. Nogo6HOM
nogxoae noHATUE MeToa ero eANHUYHbIM C TOYKN Fpa)KAaHCKOro npasa.[15] BeayLien
OTpacsbio , FpaK4aHCKoe NpaBo ABa MeToAa perympoBaHus: NMrnepaTUBHbIN
ONCNo3nTUBHLIN. B , MeToa Bnactu - (Mmeton cybopanHaumm) meton paBeHCTBa
npaBooTHoLWeHU (MeTon ). NMepBas pa3HOBNAHOCTb Ans nybsanyHoro , a BTopas -
4YaCTHOrO, B YUCsie An4 , Tak KakK XapakTepusyoT NPM3HaKnN: PaBEeHCTBO YH4aCTHUKOB
OTHOLUEHUN, UX CaMOCTOATENIbHOCTb 1 BOMN. ICXOAA BblLLE U3JI0XKEHHOr0, Nopg,
rpak4aHCKoOro npasa NOHMMaTb COBOKYMHOCTb NpMeMoB, crnocobosB cpeacTB, C KOTOPbIX
OCYLLLEeCTBASAETCA peryanpoBaHmne obLecTBEeHHbIX , COCTaBAALWMX NpeaMeT npasa.

B ouepenb, obLiecTBEHHbIE , COCTABASAOLWME NPeAMeT npaBa, UMET XapakTep, Tak
CBSi3aHbl C rPynmnbl UMYLLECTBEHHbIX HEUMYLLIECTBEHHbIX NPaB y4aCcTHUKOB.
MpencTaBnaeTcs, KaXx Ayl KOHKPETHYIO npaBa, MeTo peryampoBaHnsa packpbiBaeT
4yepTbl COOTBETCTBYIOLLEr0 peryampoBaHus. Hannyne npegMeTa npeanonaraeT
cneundunyeckoro MeToaa, Kak caM MMeeT MPOoU3BOAHLIA OT NMpeaMeTa npasa.

2.BSAMMOCBA3b IPAXKOAHCKOIO NPABA C
OPYITMMN OTPACISAMUN POCCUNCKOIO NMPABA

2.1.0cHOBaHMA Knaccudpukauuma oTpacsiem B CucteMe
POCCUMUCKOro npasa.

OTpacnb npasa - 3TO yrnopsaAoyYeHHass COBOKYMHOCTb IOPUANYECKUX HOPM,
perynvpyowmx onpenesieHHbln pos (cdepy) obLiecTBeHHbIX OTHOLUEHWNA.

Bce oTpacsum npaBa no Ha3Ha4YeHUIO OeNATCA Ha ABe Pa3HOBUAHOCTWU: MaTepuabHbIE U
npoueccyasibHble[16].

MaTepuasibHble - COCTOAT U3 HOPM, KOTOpPbIE HEMOCPEACTBEHHO peryampyoT
obLecTBeHHblE OTHOWEHUSA (KOHCTUTYLMOHHOE, rpa>kgaHCKoe, YroJIoBHOE NpaBo 1 Ap.)
[17].



MpoueccyasibHble - COCTOAT U3 HOPM, KOTOPbIe YCTaHaB/MBAKOT NOPSALOK MPUMEHEHUS
HOPM OTpacsien MaTepunasibHOro npasa (yrosoBHO - NpoueccyasibHoe, rpa>KaaHCKo-
npoueccyajibHOe npaso 1 ap.)[18].

MpoueccyanbHoOe U MaTepuasbHOE NPaBO COOTHOCATCA, Kak hopMa 1 coaep)xaHue.
Mpouecc ecTb hopMa XN3HU 3aKoHa. lNMpoueccyanbHoOe NpaBo NpeacTasnaseT cobon
CUCTEMbI HOPM, perjaMeHTUPYILNX NpaBoBble NMpouenypbl Npu paspeweHnn Cropos
UM Npu onpegeneHnmn oTBETCTBEHHOCTW 3a NpaBoHapyLweHnsa. B Poccum npusHaHo NaTh
BMAOB NPOLLECCOB: MPaXAaHCKWUN, YIrOJIOBHbIN, aAMUHUCTPATUBHbLINA, apOuTpakHbIn,
KOHCTUTYLMOHHbIW.

Mo npeaMeTHOMY eOUHCTBY OTpacnn aendartcsa/19]:

- Ha OCHOBHbIE - B X COCTaB HE MOTyT BXOAMTb HOPMbI APYruxX oTpacsen rnpasa
(KOHCTUTYUMOHHOE, rpa)kaaHckoe, yrosioBHoe 1 ap.). OCHOBHble OTpac/n ewe
Ha3blBAOTCS NEePBUYHLIMU UK PYHOAMEHTaNIbHbIMU. DTN OTPACAN CKNaAblBaJNCh B
ANNTENbHOM NCTOPMYECKOM MpOoLIeCCe NPaBOBOro pa3BuTUA obLiecTBa, ABASAIOTCA
N3Ha4yasIbHbIMK N BOCXOOAT K APEBHOCTU;

- BTOPUYHbIE - OHW CKMlaAblBaNCh B Pa3HOE BpeMs B paMKax yHAAMeHTasIbHbIX
oTpacrsen (cemenHoe, BblaennBLUEECA U3 FPaXKAAHCKOro npasa, yrosioBHo-
NCMONHUTENbHOE, BblAENBLUEECS U3 YIONOBHOIO nNpasa). MeToabl NpaBoBOro
perynmpoBaHnsa BTOPUYHbLIX OTPacCsien COXPaHAIOT YepThbl NMPeeMCTBEHHOCTU C MeTo4aMu
OCHOBHbIX OTpacsen npasa;

- C 40-x ropoB XX B. B lOpUANYECKON NINTEPATYPE BbICKA3bIBAETCA NAES O CJIOXKEHUMN B
cncTeMe nNpaBa KOMMJIEKCHbIX OTpacsien npaBa. KOMMNIEKCHbIe OTPAC/aN COCTOAT U3 HOPM
N MHCTUTYTOB, BXOAALWMNX B Pa3/INYHble OTPAC/aKN npaBa. Y Takux oTpacien oTcyTCcTByeT
cobCTBEHHbI METO NMPaBOBOro pPeryampoBaHus.

MpnMmepoM KOMMIEKCHOM OTPacC/IK NpaBa ABASETCHA XO039NCTBEHHOE
(NpeanpuHnMaTenbCKoe) npaBo. Ero koHuenuus 6bila NpegMeToM ANnTesNbHbIX
anckyccum B 60-80-e rogbl XX B. YH4ACTHUKN OUCKYCCUW CTPEMUIUCE O0Ka3aTb NN
OMPOBEPrHYTb TE3UCHLI O CYLLECTBOBAaHMN TaKOW CaMOCTOATE/IbHOW OTpac/in npasa.
MPOTUBHUKN KOHLEMLUNN XO3ANCTBEHHOIO NpaBa CYNTANIN, YTO €ro Hesb3a NpencTaBuTb,
KaK KaKOW-TO LLe/IOCTHbIN NPaBOBOW KOMIMJIEKC, MOCKOJIbKY B €ro COCTaB BXOAAT
obwnpHbIe 6/10KM pa3INYHbIX OTpacsaen npasa. [IOMNMO X039NCTBEHHOI0 NpaBa K
KOMMNJIEKCHbIM OTPAac/siM NpaBa OTHOCAT MHOrAa CeNbCKOXO3SNCTBEHHOE NpaBo, NpaBo
npMpoaonosib30BaHNA[20].



CyliecTByeT Knaccudmkauma oTpacnen no umknam. OcHoBaHue sl BblAeNeHns
KaXk[oro UuMkKia - 3To HaJIn4ne CoOOTBETCTBYHOLLEN NPOodnanpyoLLLe oTpacaun nNpaBsa,
KOoTopas rpynnupyeT BoKpyr cebs Bce crefylolime 3a HEN UK TAroTewmne K Hel
oTpacsu npasa.

Takum obpa3oM, MOryT ObITb BblAeNEHLI Cieaytolme rpynmnsl oTpacaen:
rocyn0apCTBEHHO-MPAaBOBOro, KPUMNHAINCTNYECKOr0, aAMNHUCTPAaTMBHO-MPABOBOr O,
LUMBUINCTNYECKOrO 1 NMPOoLLecCyasibHOro LIMKJIOB.

BbigenstoT oTpacau nybamyHoro n 4actHoro npasa. lNybnanyHoe npaso - 3TO noagcnucrtemMa
npasa, peryavpytouwasa oTHoweHuns, obecnevyunsatoine nybanyHbin
(obwerocynapcTBeHHbIN) nHTepec. OHO perynnpyeT Te OTHOLUEHMWS, B KOTOPbIX O4HUM
n3 cybbeKTOoB npaBa BbICTyNaeT rocyfapCTBO B JIMMNE ero KOMMeTEeHTHbLIX OpPraHoB.
OTpacnan nyban4yHOro npaBa: aAMUHUCTPATUBHOE, KOHCTUTYLMOHHOE, Hal0roBoe,
YrO/I0BHOE, YrOJI0BHO-UCMOJIHUTENbHOE, MyHMUKNaNbHOe. YacTHOe NpaBo nNpeacTaBaseT
cobon opyryt noacucTemy rnpasa, peryampyouyto oTHOWeHUs, obecneymnsatowme
YacTHble MHTepechl (INYHO-UMYLLEeCTBEHHbIE, BpayHO-CeMeNHbIe), aBTOHOMHbIN CTaTyC U
WHULMNATUBY HYaCTHbIX COBCTBEHHUKOB U IOPUANYECKUX INL, B X UMYLLECTBEHHON
DEeATENbHOCTU N INYHbIX B3aUMOOTHOLWEeHNaX. OTpac/n YaCcTHOro npasa: rpa>kgaHckoe,
cemenHoe, TpyaoBoe.

Ha pucyHke 1 npeacTtaBneHa Knaccmpunkaymsa oTpacien pocCUNCKOro npasaf21]j.

K amMAn et cHble HOSARCTERHHOE Cl03-Hoe mMopckoe Toproeoe KOopnopaTtHeEHOR
Cheutg. ThyAoEDE JeMenLHoe PUHAHCOEDE CemeiHoe Hanoroeoe
Buooeke
NpODHAKPYIDWME Mp-npouece. “ron-npogece AnmM-NpoUect

e aHckoe WIOnoeHoe ANMUHWCTRATHMEHOR
Foaoean

OTpacnk KOHCTUTYUMWOHHO® NpaBo




PucyHok 1 - Knaccudpukauumsa oTpacnem
POCCUMUCKOro npasa

pPa>kpaHCKoOe nNpaBo ABNAETCH
MaTepuvaJZibHOMU OTpPAaCNbIO NpaBa,
dbyHOaMeHTaJNIbHOU, NPOMUNUPYIOLLLEMN,
OTpPAaCNbIO YaCTHOIo npaBa, BXoAasian B
LUBUJINCTUYECKUN LUKN[22].

2.2.MpaBa 1 ero B3aMMOCBA3b C OTPACNAMM
POCCUMUCKOro npasa.

B3anmonencTeme Mexay - 3TO CJI0XKHbI NPOLECcC, MOCTOSAHHOMO PEeryinpoBaHuns. Tesunc
6b1n1 BbIBEAEH €L1e B BpEMEHa, Kor[a TOJ/IbKO Ha4YMHanM B BUAe LeNocTHbIX . CyTb B TOM,
4TO 3aJa4en CTpaHbl ABASIETCSA U KOOpAMHaLMs obliecTBa Ana onpeaeneHHbIX Lenen B .
DTO HanpasneHne AesTeNbHOCTM OCYLLEeCTBUTb NLWb NP 3(EKTUBHOIO perynstTopa
OTHOLWeEHN. TaKoBbIM Ha AeHb SBNSETCA . Bca opuanyeckas cuctemMa Ha pas/inyHble
OTpac/in, N3 KOTOPbIX BANSET Ha NPaBOOTHOLLUEHWS, BO3HMKalOLWME onpenesieHHbIMU
cybbekTamu. 6paTb BO BHMMaHMe Poccuiickyio degepauinio, To MHOXXECTBO OTpacien. ns3
CaMbIX OBLLUNPHBIX N ABNSETCA rpa)kaaHckasn[23].

cdhepa perynmpoBaHns OINTeNbHYI0 NCTOPUIO U cneundunyeckme pyHKLNOHaNbHbIE .
MoMMMO TOro, rpa>KaaHCKoe TeCHO B3aMMoAencTByeT ¢ oTpacnsamu. CooTHoOLIeHne
npasa C APYrMMun peryanpoBaHns obLecTBEHHbIX Bbi3biIBAaeT 60/bLLON B HAy4YHON cpefe

rnpaBa pa3/iM4yaloTCA Kak No U MeToay NMpaBoOBOro , Tak, B onpenesieHHon cTeneHu, n no
dyHKUMAM. TeM He MeHee, NX NPUHLUUMbI NpaBa U YCTPOWCTBa, OCHOBOMOAarawLme u
MOHATUNHLIA annapaT. Kak , BbIAENAT TP OCHOBHbIX, HO HE rpynnbl oTpacsen :



rocynapCTBE€HHO-MNPaBOBYIO, -NMPAaBOBYIO U YIOJIOBHO-[24].

OTpacnu rocyaapCTBEHHO- FPYMMbl PeryanpyoT , CBA3aHHbIe C roOCy4apCTBEHHbIM U -
TeppuTopmaibHbIM YCTPOUCTBOM, , 3aKperjeHnem n peanmsaumen KOHCTUTYLUOHHbIX
npas n , opMUpoBaHNeM rocygapcTseHHoro n ap. lNMpuv 3TomMm B COOTBETCTBUMN C
MPUHLMNMNOM pa3fesieHnsa rpaXK4aHCKoe nNpaBo NOHATUSA U CUCTEMY 3aKOHOOaTesIbCTBa U
WHbIX , cogep>xawmnx Hopmbl rnpaBa (cT. 3 TK P®). CornacHo rocyapCcTBEeHHbIX OPraHos, -
TeppUTOPMaNLHOro yCTPOMCTBaA NPaBOM peryanpyeTcs ydactusa Poccmnckonm , cybbLeKkTos
P® 1 MyHMUMNaNbHbIX B FPaXX4aHCKO-MPaBOBbIX . Tak>Xe rpa>kaaHCcKoe KOHKpeTusmpyeTt
KOHCTUTYUWNOHHbIE N cBOBOAbl. COBMECTHO C NMPaBOM rpa)KgaHCKoe perysampyeT BOnpochl
, MPaBOBOro pexunma 06beKToB. bosbLoe Ang rpaXAaHCcKoro npasa rocygapcreeHHas
perncTpaumsa rpa>KgaHCKoro coctoaHus, nuu, caenok (ct. 47, 51, 164 INK), a Takxe
JINLEH3VPOBAHNSA, OCYLLEeCTB/IAEeMOro B nopanke[25].

OTpacnu -NpaBoOBON FPYMMbl. CJIOXKHO pa3rpaHMyYmMBaTh , COCTaBAAOWME OLHY :
rpa>k4aHCcKoe rnpaso, NpaBo, ceMenHoe , TPyA0BOe Npaso, npouecc. Tak, 3eMesibHoe
coyeTaeT B cebe n BRacTu-nog4YnHEHMs (-NnpaBoBON), N rpakaaHcKo- metoa. CornacHo
CT. 9 NpupoaHble pecypcCbl BXOAAT B KPYr YaCTHOW COBCTBEHHOCTM M NPaBOOTHOLWIEHNI
(cT. 130, rn. 17 TK), XoTS 1 0COBbIN peXXuM. pasnyaTb rpakKaaHCKo- obsa3aTenbCTBa No
OKa3aHWo , BbINOJIHEHUIO PaboT N , cucTemMaTn4eckoe BbiNosIHEHNE 06A3aHHOCTEN
(TpymoBble ). B otnnyme ot ob6s3atenscTB no paboT (Hanpumep, , BO3Me3QHOE OKa3aHue
) NpeaMeToM TPYAOBbIX ABASAETCA nNpouecc , nepenaydun pesysbTaTta He NPoONCXOaunT, a
npenMeT -NMpaBoOBbIX OTHOLWEHUI OnpenesieHHbIN MaTepuanbHbIn Tpyaa. IcTopnyeckn ns
npasa BblOEe/INI0Cb NPaBo, KOTOPOE NMYLLLECTBEHHbIE U JINYHbIE OTHOLLUEHUS, HO MeXXay
Kpyrom cybbekToB. B csiy4aeB ceMenHoe NCnosib3yeT MOHATUNHBLIA FPpa)K4aHCKOro
rnpaBa. TECHO rpa>kgaHCKoe CBA3aHO C Frpa)KAaHCKNUM , OCHOBY KOTOPOIro OTHOLLUEHUS,
BO3HMKalOLME Y4aCTHUKAMN PaCCMOTPEHUSA , BbITEKAOWMX N3 rPaK4aHCKO- OTHOLLUEHUNI
B cyaebHbIX MMPOBbLIX Cyaein, obLen ipuconkumm, n TpeTencknx cynax[26].

-MpPaBoOBYIO rpynmny COCTaBAAT Yro/sIOBHOE , YrOJIOBHbIN NpoLecc, , KpuMmnHonormnsa. Ans
3TON OTpacsien XxapakTepeH MeTod, UM CBONCTBEHHbI MPUHYANUTENILHOMO BO34ENCTBUSA,
XapaKTep OTBETCTBEHHOCTU, X PYHKLUA - OXPaHUTEsSIbHAsA. YrOJIOBHOE NMpaBo U
rpa>kKa4aHCKO-MpaBoBble (HanpuMep, OTHOLLUEHUS ); OHO, TaK)XXe KaK 1 rpa><gaHcKoe ,
npecnenyeT uesb NpaBoHapyLweHUn. B cBOtO , rpa>KfaHCKOMY npaBy MMMepaTUBHbIE
HOPMbI, U3 ero pyHKUKUN - TakXe . HakoHeL, rpa>kgaHCKoe 3a0eNCTByeTCSA U B
OTHOLLUEHMSAX, B CBA3UN C cOBepLleHneM (Hanpumep, rpaxAaHCKUn NCK B
Cynonpou3BoacTBE O BO3IMeELeHUN Bpena, NpUYnHEHHoro )[27].



Takum obpa3om, BCce NpaBa B COBOKYMHOCTU cOBON LLesIOCTHbIN BO3OENCTBUSA Ha
obwecTBeHHble . Npecnenys obwmne n 3agayvm, HopMbl oTpacsaen npasa
B3aMMOOENCTBYIOT C APYrMMMn, BO3AENCTBYS Ha 06LWLECTBEHHbIE .

pa>xgaHCcKoe npaBo 60/blIOE 3HAYEHNE HE B KOHTEKCTE perympoBaHns OTHOLLIEHUA,
HO N B paMKax 6e3 ncknwyeHunsa opunandeckonm Poccumnckon depgepaunn. B cnydae pedb
06 yHMKaNbHOM B3aMMOCBSA3M C NHbIMU ChepaMn. rparkgaHCKOro npaBa C oTpacaamMum
npaBa BpeMs ocnapmBasocb . OTpuyanacb CaMa B3aMMOAENCTBUSA OTpacau,
MPUHAANEXNT YaCTHOMY CUCTEMbI. HO B cnny AMHaMUKK pa3BUTUSA BCEX BUAOB
rpa>k4aHCKoOro rnpasa C 0OTpacjsaMu rnpaBa HE MMeeT HMKAKoro . B naHHoOM cny4ae
NOrMYHbIN BONpocC: «C KOHKPETHO chepamMm COBPEMEHHAS LINBUANCTUKA?»[28].

MHO>XeCTBO B3r1540B Ha 3Ty , HO Aa)ke B 6ecc4eTHOM Teopuin MOXXHO Hamnbonee
knaccnyeckoe . CorsiacHoO eMy rpa>iaHckoe COOTHOCUTCA CO C/IeAYIOWUMMK , @ UMEHHO:
ceMenHon 1 ; PNHAHCOBOWN; aAMUHUCTPATUBHON; . YTOObI NOHATbL N CYTb
B3aMMOLENCTBMUSA, pacCMOTPeTb KaKablh 610K B OTAENbHOCTU[29].

rpa>x4aHCKOro ¢ TpyA4oBbIM 1 NpaBoM. O CaMOCTOATENIbHOCTU OTPacan peryanpoBaHms
CMOPSAT MHOIO JIeT. MHOIMM MPOrpecCUBHbLIM , OHa ABNAETCSH 4YacCTblO NpaBa, XoTH U
cobCcTBEHHYIO 3aKOHOAaTesNbHY0 6a3y. TeHaeHUMa bepeT Havano ewe co BpeMeH Puma.
B UMBUANCTNKE TOro CEMENHANA U rpakaaHckas 6blam HeoTAENNMbI. B TOM, 4TO
rpa>kgaHckasa cdepa nonoxeHns o6 aBToHOMHOCTU cybbekTa, 6onbLLON ero YyecTn,
OOCTOUHCTBA, U T. N. MNpeacTaBieHHble MHCTUTYThblI BO NepeLuin B ceMenHoe . [lloMmmmo
3TOro, OTpacib CTPOUTCHA HA MMHUMAIbHOrO BMeLlaTelbCTBa CO rocyAapcTBa B npouecc
OTHOLLUEHMWN, 4TO TaKXe U3 rpa)KAaHCKOro npasa. oTpacs/ib B HEKOTOPOM MOX0>XXa Ha
UVNBUNCTUKY. MPUHLWM aBTOHOMHOCTU N CTOPOH Ha CEroAHAWHWUA B TPYAOBOM MpaBe .
HencTeylouiee 3aKOHO4ATENLCTBO BObLLIOE KOJIMYECTBO NMOJIOXKEHNIN HEMOCPEeACTBEHHO
3a . O4HaKo rpa)kgaHckoe noMoraeT MHOMMM OTCTanuBaTb CBOKO B OTHOLLEHUAX TOFO UK
XapakTepa. ADMUHUCTPATUBHOE M NPaBO OTHOCATCHA K 3JIEMEHTY, a Fpa>KgaHCKoe - KO .
Ka3anocb Obl, COOTHOLIEHME OTpacien, no CyTu, HEBO3MOXXHO. aAMUHNCTPaATUBHOE
MpaBoO C rpa)KAaHCKUM npegmeToM . Beab nepBas KOOPAMHNPYET OTHOLLEHUS
pa3nnyHbiMn cybbekTaMu npegnmcaHmm obassiBatowero [30].

Ewie ogHUM CNOPHbBIM ABASETCA COOTHOLLIEHUE OTpacan n unBnancTmkn. Obe
peryampoBaHnUsa OTHOCATCS K J1IeMeHTY topungnyeckon . Npn 3ToM MMEeHHO B rnpase
BO3HUKIN NpeanpuHnMaTebCTBa, KaK CAaMOCTOATEsNIbHON N AeATesIbHOCTN.
Brniocnencteumm otpacsb oTaennnacb OT B CUJ1ly BO3HUKHOBEHUA npeaMeTa, MeToda U .
KoHe4yHOo, Ha pa3gen NnoB/AnSo CylwecTBeEHHOE OTHOLWEHNN B cdhepe [31].



Takum obpa3oM, NpaBo Hanbonee CcBA3aHO C TEMU NpPaBa, KOTOPbIE B FPYrny YacTHOro ,
a, COOTBETCTBEHHO UMEIT NpeaMeT U MeToabl perynmposaHusa. C rpynnomn npaea
rpa>xJaHCKoe CBsi3aHO KOCBEHHO, B PEryMpoBaHNA NUMYLLECTBEHHbIX METOA0M
npeanucaHns u .

C yronoBHbIM NPaBOM NpPaBo B CUJy NpeAMeTa U MeToZla MeHbLLIE BCEro, HO BCE TakKM, Ha
eCTb onpegeneHHoe , Hanpumep, Korja UcK notepnesLLINM NoAaeTcs B rnpoLecce.

[lanee COOTHOLLEHNE rPaXKAaHCKOr o 1 FPa)K4aHCKOro NpoLeccyasbHoro .

2.3.B3aMMOCBA3b U pa3rpaHudeHue rpa>xaaHckKoro
MaTepuanbHOro U npoueccyasibHoro npasa.

(paxpaHCKoe npoueccyasibHOe NpaBo, ABNASAChL YaCTbIO MPaBOBON CUCTEeMbI PO,
HaXxoOUTCA B TECHOW B3aUMOCBA3M C ApYrnMu oTpacnisaMm npasa. CTeneHb N xapakTtep
3TOW B3aMMOCBSI3M BO MHOIOM 00yCJ10BJIeHbl MPaBOBOM NPUPOLAON 3TUX OTpacien -
MaTepuasibHON NMBOo npoueccyasibHOWN.

NpoBeneM pa3rpaHUYeHne rpaxa4aHCKOro NpoueccyasbHOro U rpax4aHcKoro
(MaTepuanbHoro) npasa (Tabnuua 1).

Tabnuua 1 - PasrpaHnyeHmne rpa>xaaHCKoro npoueccyasibHOro U rpa>kaaHcKoro
(MaTepunanbHoOro) npasa

Ne OcHoBaHue gna [pakpaHckoe 'paxpaHCcKoe npoueccyasibHoe
n/n cpaBHeHUA (MaTepnanbHoe) Npaso npaso

OTHOLWEeHNS, BO3HMKalOLWMe B
NMoBegeHmne CTopoH B ob6nacTun

chepe npasocyamsa no
Mo npegmeTy MMYLLECTBEHHbIX N TECHO
rpa>xaaHCKum genam (B

1 npaBoBoro CBSI3aHHbIX C HUMWU
pe3ysfbTaTe AeATeNbHOCTU Ccyda U
perynpoBaHns HeuMyLleCTBEHHbIX
. OPYrnX Y4aCTHUKOB FPaXaHCKOro
NPaBOOTHOLLEHWIA

npouecca)



Bce cybbekTbl HaxoasaTCa B
CybbeKTbl paBHOMPaBHHI,

Mo NonoXKeHuto npoLeccyasibHbIX OTHOLEHUAX C
2 OTHOLUEHUS CTPOATCS «MO
cybbekToB CYZlOM, OTHOLLUEHUS CTPOATCA «MO

roOpn3oHTann»
BepTUKaan», BN1aCTEOTHOLWEHNA

NMnepaTnBHO-ANCMO3UTUBHBIN

Mo meTony MeTon. AIncno3ntTmnBHoe
3 npaBoOBOro IOnNCno3nTuBHLIN MeToL, npUuMeHeHne HOpPM MaTepunaabHOro
perynmpoBsaHus npasa BAUAET N Ha

ONCNMO3NTUBHOCTDL MpoLuecca

Mo xapakTepy «Pa3pelueHo BCe, 4TO NpsAMO  «Pa3pelueHo ToNbKO TO, 4TO NPAMO
DENCTBUA HOPM  He 3anpelLeHo 3aKOHOM» npenycMoOTPEHO B 3aKOHe»

MpaBa CybbekTOB ABAAIOTCSA
rnpaBaMm Ha OAHOCTOPOHHee
BOJIEU3bSABJIEHNE - peanm3auns
CTOPOHOW CBOEro npaesa, He Bne4yeT
HeobXxo4AMMOCTUN NCMOJIHEHNS
Kakon-nnbo obAa3aHHOCTM OT
NPOTNBOMOJIOXKHOW CTOPOHbI.
Horoeop (cornaweHune) aBnseTcs
peaKknM UCKNYeHneM (Hanpumep,
MWUPOBOE CorjlalieHne, 4oroBopHas
noaAcCyOoHOCTb)

[MpaBa HoCAT
KOpPPEeCnOHONPYIOLWNIN
XapakKTep U BbITEKaloT 13
Mo xapakTepy  OOroBOPHbLIX OTHOLLIEHWN
npas cybbekToB (NpaBy O4HON CTOPOHbI
KoppecnoHaunpyeTt
COOTBETCTBYOLaA
0653aHHOCTbL Apyron)

HopMbl rpa>aAaHCKOro MmaTepmasbHOro npaBa (3akpennsaiT CybbeKTUBHbIE
rpa>kgaHCKme MatepuasbHble NpaBa U 0693aHHOCTX, NpaBMJia BOSMOXXHOIO U AOJIXKHOIO
noeneHuns cybbekTos. Mo obuwiemy npaBuy, 3T HOPMbI MPEKPACHO PEaN3yoTCHA BHE
3aBMCMMOCTM OT NpoueccyaibHbIX HOPM. Tak, Aenas NoKynku B MarasmHe, mMbl
3aKJ/It04aeM OOroBOP PO3HUYHOW KYNIN-NpPOoAakKn, nosib3ysacb 06LLEeCTBEHHbLIM
TpaHCNOPTOM - AOrOBOP NEPEBO3KWU, MOCTyNas Ha paboTy - TpyAOBOM OOrOBOpP, NPU 3TOM
3a4acTylo aXke He 3a4yMbIiBasiCb 0 He06X0AMMOCTM CyaebHOM 3aLlUmnThI.



MoTpebHOCTb B HOPMax rPakAaHCKOro NpoLeccyaslbHOro npaBa BO3HUKAET JINLLb TOraa,
KOr[a HOpMbl MaTepuabHbIX OTPac/iel NpaBa HE NCMONHATCSA WU UCTMOJIHAIOTCS
HeHagfexalmm obpasom. MogyepkmBas 3Ty cneundurky, B HaAyHYHOW nutepaType
rpakAaHCKoe npoueccyasnbHOe NPaBo MHOrAa Ha3bIBAlOT «MNaTONOrN4eckon hopMoin»
CyLlecTBOBaHUA HOPM MaTepuasibHOro npasa. XoTs, ceayeT nogyYepkHyTb, YTO
nocpeacTBOM MPOLLeCcCyasibHbIX HOPM 3Ta «MaToJIOrna» YCTPaHAETCH, «M3N1e4YMBaALTCA».

Tak, B NpMBeAEHHbIX Bbillie MpUMepax, KyrnJeHHbI ToBap MOXKeT oKa3aTbCs
HEKa4YeCTBEHHbIM, NMPN NepeBo3Ke MOXKET OblTb MPUYNHEH Bpen 310P0Bb0, CTOPOHbI
MOrYT He UCMNOJIHNTb MNOJIOXKEHUS 3aKJIIO4EHHOro TPYAOBOIr0 AOroBOpa - BCe YKa3aHHoe
CBMAETEeNIbCTBYET O HapyLlleHUn CybbeKTUBHbIX MaTepuasibHbIX NPaB U 3aKOHHbIX
WHTEpPEeCOoB, U NMPU HEBO3MOXXHOCTW YPEryIMPOBaHNA KOHPINKTA Ha agocyaebHon ctaaun,
noTpebyeT NPUHYONTENBHOIO OCYyLLEeCcTBNAeHUS B cyaebHoM nopsake. HecMoTps Ha
CTOJIb TECHYIO B3aUMOCBS3b, OTPAC/IN MaTEPUAIbLHOI0 1 NPOoLLEeCcCyasibHOro rnpaea
CaMOCTOSITeNbHbI MO NpeaMeTy U MeToAy NPaBOBOro peryampoBaHus.

pa)kgaHCKoe npoLieccyasibHoe npaBo obecnevynBaeT NPUHYANTENIbHOE OCYLLECTB/IEHME
HOPM MaTepuanbHOro NpaBa N TEM CaMbIM SIBJISETCS OLHOM U3 (hOPM ero
CyLleCcTBOBaHUS.

MpoueccyanbHoe NpaBo 6e3 MmaTepuanbHoro bynet 6ecuenbHo, 6€CCMbICIEHHO 1
becnpeamMeTHO, a MaTepmanbHOe NpaBo 6e3 npoueccyanbHOro - 6e30encTBeHHO, Tak
KaK Mpu HENCMOJIHEHNW, ByeT OTCYTCTBOBATb BO3MOXHOCTb €ro NMpuHyANTEeIbHOro
OCYLLECTBJIEHUS.

HecoMHeHHa B3aMMOCBA3b rpa4aHCKOro npoLeccyajibHOro npasa C KOHCTUTYLMOHHbIM
rMpPaBoOM, KOTOPOE 3aKpenseT BaXXHeNLNe KOHCTUTYLNOHHbIE OCHOBbI FPa>KgaHCKOro
CyAonpon3BOACTBaA N OCHOBbI OpraHmn3aumnm cygebHom cncrtemsl B PO. Kpome Toro,
HOPMbl KOHCTUTYUUnN PO, nmesa npsamoe 4encTBme, Takxe MOryT NpUMeHATbCA Cy40M
rnpuv paspeLlleHnn rpa>kaaHcKmnx aen.

Taknm 06pa3oM, rpakflaHCKO-NMpoLeccyasibHoe NpPaBo HAXOAUTCA B TECHOW CBS3U C
rpaXkKaHCKUM MaTepuasibHbIM NPaBOM, MOCKOJIbKY IPaXk AaHCKO-NpoLLeccyasibHoe NpaBo
obecneymBaeT NpUHyOMTENbHOE OCYLLEeCTB/IEHNE Yepe3 Cy HapyLUEHHOro Nu
0CMapMBaeMoro rpa)xgaHckoro npasa. OHM He MOTyT CyLeCcTBOBaTb Apyr 6e3 apyra.
Ecnn He ByaeT MaTepunasbHOro npaBa, TO y NpoLeccyasibHOro He byaeT HMKakon H6a3bl,
OCHOBbI. ECin )xe He ByageT npoueccyasbHOro npasa, To U MaTepuasibHOE NPaBo He
byneT peannsoBaTbCS.



pa)KgaHCKO-NpoueccyasibHOE MPaBo CAYXXUT hOopMOn NMPUHYONTENBHOMO
OCyLWeCTB/IeHUS FpaXkAaHCKO-NPaBOBbIX, CEMENHO-NPaBOBbIX, TPYAOBbIX U APYrUX
npaBoBbIX 06a3aHHOCTeN. B ycnoBusax Halwero obuiecTsa rpa>KaaHCKo-rnpaBoBble
0653aHHOCTN B BOSIbLLUNHCTBE C/ly4aeB BbIMNOSHAIOTCA A0OPOBOSILHO, HO B HEKOTOPbIX
cny4vaax 6e3 npuHyxaeHns o60NTUCH HeNb3a. ANNapaToM NPUHYXAEHUSA B TaKUX
cnyvasax ABnsgeTca cyn. BMmecTte ¢ TeM n rpa)kgaHCKo-npoueccyasbHoe npaso 6e3
rpakaaHckoro npasa 6bin0 6bl BecuenbHbIM, T. K. Cy>KebHas posib rpa)KgaHCKo-
npoLeccyanbHOro rnpasa CoOCTOUT B 3alMTe N OXpaHe rpa)kgaHCcKux rnpas. CBA3b MexAay
MaTepuasibHbIM U MpoueccyasibHbIM MPaBoOM NPOSABASETCSA HENOCPEACTBEHHO B
OTAEsIbHbIX MHCTUTYTax n HopMax. B psge ciyvyaes HOpMbl MaTepMasbHOro Npasa,
yCTaHaBsmBas GopMy CAE/OK, BO MHOIOM NpeapeLwlatoT BONpPOC 0 AOKa3aTebCTBaXx,
KOTOPbIMU MOTYT BbITb YCTaHOBNEHbI (DaKTbl BO3HMKHOBEHNSA AAaHHOIO NPaBOOTHOLUEHUS.
HopMbl MaTepuranbHOro npaBa HepeaKo onpeaensaioT NoABEeAOMCTBEHHOCTb TeX UK
WHbIX CMOPOB Cyay.

3.COBPEMEHHbLIE TEHOEHU WU PA3BUTUA
rPAXXOAHCKOIO NMPABA

3.1.CoBpeMeHHble TeHAeHLUUU pa3BUTUA NPUHLUNOB
rpa>kgaHCcKoro npasa.

TpaAnUNOHHO NMPUHLMMbI FTPaXKAAaHCKOro NpaBa pacCMaTpMBAOTCA KakK CTabuibHble 1
YCTONYMBbLIE KQTEropuKn, KOTOPbIE NINLLb B UCKJOYUTESNbHbIX C/TyYaaX noaBep >KeHb
n3meHeHnaMm. C ogHON CTOPOHbI, N0A06HOE NOHMMaHNe 060CHOBAHHO, Tak Kak
NPUHLUMIMbI OTpaXkatoT PyHAaMEHTalbHble TEHOEHUNN Pa3BUTUS, BaXKHeNLLe CBONCTBA
rpa>K4aHCKOro npaea, BbICTyMNalT NEPBOOCHOBOM OTpacaun. Mexay TemM pa3BuTue
3aKOHOAATeNbCTBA, NPAKTUKM ero MPUMeHeHns, a TakXe UMBUINCTUYECKON OOKTPUHBI
CBMAETENbCTBYET O TOM, YTO MPUHLMMbI FPa>XAaHCKOro nNpasa - ANHaMUYHOe SiBJIEHME,
cnocobHoe K CaMopa3BUTUIO, BOCMPUSATUIO BHELLHE MPONCX0AALLNX 0O BbEKTUBHO
06ycn0BNEHHbIX NPOLLECCOB.

CUCTEMHOCTb MPUHLMMNOB U UX AeNeHNe Ha oTpacsieBble, MOAOTPAC/IEBbLIE,
WHCTUTYLMOHHbIE 1 T.N. C 0AHON CTOPOHbI, YKa3aHHasA XapakKTepUCTnKa NpMHLMMNOB



n3BeCTHa 0aBHO VM OCHOBaHa Ha BMOJIHE 04EeBUOHOM (paKTe CUCTEMHOCTU rpa>KAaHCKOro
npaBa. Hanpumep, no yTeepxxaeHuio E.B. BaCbKOBCKOro, NpMHLUUN «HepeaKko onupaeTcs
Ha OPYron, BbICLUNIA, MPUHLMM, KOTOPbLIN, B CBOIO o4epenb, MOXeET bbiTb CneacTBmeM
bonee obuiero n Tak ganee BNAOTb 40 KaKOro-mbo nepsoHa4YasibHOro U OCHOBHOI O
MOJIOXKEeHUA npaBa».

BmecTe ¢ TeM fanieko He BCe CUCTEMbI MPUHLMIMOB NpaBa B NOJIHOM U3y4eHbl. Kak
cnpasenauneo E.B. BaBununH, «k Hanbonee HanpaBieHNAM «NPUHLNMNOAOMNN» OTHECTN
nccnenoBaHns, N3y4eHnto obLLMX U Havan rpakaAaHCcKoro [32]. ICXoAHbIM NOJI0XKEHUAM
IOPNONYECKUX NHCTUTYTOB MeHbLUEe». JINb B BpEMSA BO3POC K U3YHEHUIO NPUHLLMOB
CTPYKTYPHbIX 3/1eMEHTOB (MPUHLMMbI OCYLLLEeCTBJIEHUA NpaBs, Npasa, Hac/IeACTBEHHOIO U
T.M.).

MoapobHoe nlyyeHmne oTAeNbHbIX NOAOTPACTEN N FrPaXKAaHCKOro Nnpasa - , KOTOpPbIN
TpebyeT ocMbICNieHUs. B KOHTeKCcTe paboTbl cegyeT caenaTb 04HO3HAYHbIA O TOM, YTO
CUCTEMHOCTb MPUHLMMNOB NMpaBa bblfla Ha 4OKTPMHAIbLHOM YPOBHE AaBHO, HO B Ka4ecTBe
Pa3BUTUSA YYEHUS O B HAayKe, MPaBONPUMEHUTENIbHOM U 3aKOHO4ATeNbCTBE
ob6o3HayMnacb B HegaBHee BpeMs[33].

CBA3N MPUMHLUMMOB MpaBsa. LiInBMANCTUKOM KOoHUENUns MeXXOoTpacJieBbiX , KOTOpPas
OCHOBbIBaeTCH Ha B3aMHOW 3aBUCUMOCTM, N OBLLLHOCTK MeXxxay npaBoBbIM OTPaC/IAMN.
CKa3aTb, 4YTO 04HOWN 13 Pa3BUTUA MpPaBa Ha 3Talle 4BJIdeTCA YCUJimBatloLleecsd
B3anMmopgencrseme MpaBOBbIX 0Tpacne|7|. npaso B LeJIoOM N ero B HaCTHOCTU B 3TOM He
ABNIAOTCA UCKJTIOHEHNEM.

, 4Ang bonee NonHoOro npuHumMna ceobodbl , KOTOPbLIN ABAAETCH rpakgaHCKoro npasa,
YYUTbIBaTb HOPMbI , PUHAHCOBOIr0, MPOLIECCYasIbHOrO , B KOTOPbIX TakKXXe AOroBop Kak
nobposonbHoe AByx n 6onee nuu. Tak, Mmexay paboTHUKOM 1 - OCHOBa peryampoBaHus
OTHOLWEHNN.[34] OOHaKO , METOAbI PEryIMPOBaHUA N aCNeKTbl TPYAOBbIX OTAMNYAOTCA OT
rpa>xgaHcko-. CneposaTtenbHo, cBoOOOAA B rpa)K4aHCKOM 1, HanpuMmep, B Npase - 3TO
pa3Hble , KOTOPbIE UMEIOT Ha3HayvYeHMe. 3agadva NpMHUMNa B rpa>kAaHCKOM -
npenocTaBsieHne paBHbIX CTOPOHAM COrslalleHus. TPyA0BOro A0roBopa - 3TO BCEro
obecneyermne paboTHuKa. CKa3zaHHOE He TOJIbKO OT/INYMSA -NMPaBOBbIX COrfIalLEHUA N B
WMHbIX OTPACAsX , HO U UX B3aMMOAENCTBME N B3aMOMNPOHNKHOBEHME. TakK, NpakTuKa
CrnpaBeasMBO , 4TO TPYOO0BOW A0roBop 6bITb OCHOBaAHMEM rpaXKAaHCKUX npas u . U3
CKa3aHHOro cnepyeT, 4To cBoboaon AorosBopa B NpaBe M NOAOOHBLIMU B UHbIX OTPACaAaX
MeXANCUMNINHAPHLIE CBSA3W, OTOENbHOIM0 N3y4YeHus.



N3 TEHOEHUW Pa3BUTUSA YaCTHOro nNpasa Bo3pacTaHme poam npakTmkn. CKkasaHHoe, B,
O3Ha4YaeT, YTO CJIOXKMBLUAACHA NPaKTMKa cnocobCcTByeT NOHMMaHWIO MPUHLXMNOB NMpaBa:
onpenenseT OEeNCTBMA TOr0 UM NPUHLMMNGA, YKa3blBaeT Ha €ro U orpaHMYeHmns no
KOHKpPEeTHbIM . bonee Toro, cyabl B cebe akTbl MpaBoONPMMEHNTENbHbLIX OPraHoB (,
PocnoTpebHansopa, PAC, ®HC), TeM cambiM ocoboe nonoxxeHmne B hopMnpoBaHuns
MPaKTUKN MPUHLNNOB.[35]

BansaHue npaBa n 3apybexxHoro . CoBpeMeHHbIe MHTEerpauoHHbIe , MPONCXOASLLME BO
BCEM MUPE, N OTe4YeCTBEHHOE rpa)KgaHckoe . [MogobHasa TeHAEHUNS U NMPUMEHUTESNIbHO K
€ro OCHOBHbIM . [loKa3aTenbHa B 3TOM UCTOopumA nossneHns gobpocosectHocTn. OH
NPUMEHSETCHA B CTPaHax, XOTS €ro NposiBJIEHNE BapbMpyeTCs B OT HaLMOHabHbIX
TpaguuUni Uan NHOro rocyaapcTBa.

B c BBegeHueM npuHuuna B cT. 1 'K P® BO3HUKNO HEMaNO , CBA3aHHbIX C ero
MOHMMaHMEM K . B 4HaCcTHOCTW, K HUM CriegyeT BONpoC O TOM, CyLecTBYeT /i B
o6sa3aTeNbCTBEHHOM MNpaBe COAENCTBUSA CTOPOH. KaTeropus npsiMo HEKOTOPbIMUN
MeXXayHapoaHbIMU . C ApYyron CTOPOHbI, K , UTaJIbAHCKOE 3aKOHO4ATEesIbCTBO He NMPsMo
cthopmynmpoBaHHOro o6 0683aHHOCTN COTPYAHMUYATb. TeM He , UHOCTPaHHbIE aBTOPbI ,
4TO 3Ta 00A3aHHOCTb NMPSAMO N3 06LLEro NMPUHLMMNA U HECTHOCTU U O0J/IXKHA Kak obuiee
npaswuo 0bs3aTeNIbCTBEHHbIX OTHOLLUEHUA.

CKa3aTb, 4TO B onpeaeneHHoN MeXXayHapoaHoe NpaBo N 3aKOHOAATEIbCTBO OKa3blBAlOT
Ha MOHMMaHMe NPAKTUYECKUN rparKAaHCKO-NPaBoBOro . [lpyroe Aeso, 4To NPUHLKUMbLI MO
cebe ABNATCA POCCUNCKOro npasa 1 ObiTb TAKOBLIMU B TOM CJlyyae, ecsiv B Mepe
BMNUCbIBAOTCS B COLMasIbHO-3KOHOMUYeckue . IHoCTpaHHOe NpaBo, , HE MOXET
OKa3blBaTb BO34ENCTBUA Ha NpoLIeCcC NpaBa B Poccuu, HO K HeEMY CMOCOBHO pa3peLlmnTb
Kakue- YacTHble NpobseMbl 1 NPaKTUKN,

NosBneHne NpuHLUMNOB. Pa3BnTme rpa’kgaHCKOro 3akoHogaTesIbCTBa TOT (PaKT, 4TO UX
nepevyeHb MOXeET N OOMOJIHATLCA B 3aBUCUMOCTN OT ycsioBUA. CKa3aHHOE HarnsangHo
MPOUNIIOCTPUPOBATL Ha TOM, KakK B OTPAC/IN rpa>kgaHCKOro BO3HUKa NPUHLNAN .
N3Ha4vyanbHO eMy He Hawnocb B CT. 1 TK PD[36], 4TO Nnopoanio UCKYCCUN NO CYLLHOCTH
N Ha3Ha4veHUs KaTeropuu. B yacTtHocTK, O.A. yKasbiBasa, 4To J06pOCOBECTHOCTb K
HPaBCTBEHHO-3TUYECKMM NPUHLMMNAM, @ He K OTpac/ieBbIM -NpaBoBbIM.[37] NopobHoe Ha
TOT MOMEHT ObIJ1I0 HA HOPMaX FPa>KgaHCKOro , a TakXXe npakTuke ero . OgHako
JasibHenwee nx nowJso rno nHomy nyTu. Ewe 0o 3akpenseHnsa NpuHUWN 4OCTaTO4YHO
aKTUBHO CydaMu, 4To npueeno K ero B MK P®. B cBS31 CcO cKa3aHHbIM HOoBas npobnema:
N 0BpaTHLIN NpPoLEeCcCc? I BOSHUKHYTb Takas , Npy KOTOPON TOT UN NHON
rpa>k4aHCKOro npaea no -mbo o6 beKTUBHLIM YyTPaTUT cBoe ?[38] Monaraem, 4To



DONbLWNHCTBO rpa>kAaHCKOro rnpasa (, paBeHCTBa Y4aCTHMKOB NPAaBOOTHOLLEHWHN,
cBoboabl , HEMPUKOCHOBEHHOCTN COBCTBEHHOCTU, 3aLlUNTbI FPaXXAAHCKUX U T.4.)
MMMaHEHTHO CBSA3aHbl C rPaX4aHCKOro npasa, U3 Ba)kKHENLLNX NOJIOXKEHNN POCCUNCKON
depepaumn. BO3MOXKHOCTb UX yTpaTbl 6e3 coLnanbHO-3KOHOMNYECKON O0Te4eCTBEHHOI O
npaBonopsifka He BO3MOXXHbIM.

MosBneHune , KOTOpPble MPAMO B HE YKa3aHbl, HO BbITEKAOT U3 €ro . [MosisBNeHmne HoBbIX
BO3MO>XHO OTHIHOAb HEe -€ANHCTBEHHbIM NMYTEM - N3MEHEHNN B 3aKOHO4ATEeNbCTBO. U3
HefaBHUX TEHOEHUWNI B MPUHLUNMOB ABNAEeTCA TaKNX OCHOBOMOJIaralowmx , KOTopble
npsaMo B HE YKa3aHbl, HO BbITEKAIOT U3 €ro .

dyHOaMeHTaslbHble nAen NpaBa, NPSMO HE B HOPMATUBHO-NPAaBOBOM aKTe,
NPW3HaBaTbCA MPUHLIMMNAMM B TOM CJly4ae, eC/in OHWN onpeaesieHHbIM Npu3HakaM: CBoe
OTpPa’keHne B rpa)K4aHCKO-NMPaBOBbIX HOPM; U NPUMeEHSAITCA cyaebHon no rpynne aen;
pPacCYUTaHbl Ha NCNOJIb30BAHNE; UX CMbIC/ N BbITEKAET N3 NOJIOXKEHNN PP, OCHOBHbIX
Ha4va/n 3aKoHOoOaTesbCTBa.

OOHUM U3, BbITEKAOWMX U3 CMbICNA , ABASETCA NPUHLMN cNaboin CTOPOHbI B , KOTOPbIN
OCHOBbIBAETCA Ha CNpaBeasINBOCTU, paBeHCTBE , COLUMAIbHOM CYLWHOCTM rocyaapcTBa.
YKa3aHHOe nposBaseTcsa B HopMax (Hanpumep, CT. CT. 428, 577 TK PD), a Takxe B
pa3INYHbIX CYO0B. MOC/eOAHNX NCCenoBaHnim B 061acTu: NpMMeEHeHne NnpuHunna K
OTHOLLUEHMAM C -NMpPaBoBbIM 06pa3oBaHMEM. , HayKe eLle NPeacTOUT CYyLWHOCTb
MPUHLMMNOB, B 3aKOHE He YKa3aHHbIX.

KUCKJIOYEHNW» N3 MPUHLNNOB (Tak Npenesos N orpaHUYeHuin). sBreHne Hesb3A B
Ka4yecTBe HOBOM B pa3BUTUN CUCTEMbI Fpa>K4aHCKOro npaea. Ewe W.A. , packpbiBas
MPUHUMN OOoroBopa, yTeep»xaas, 4To cBoboabl 4OroBopa , HO «BOMPOC 3aKJ/lo4aeTCHa B
TOM, KaK O0a/leKO OHW MOryT U B KaKUX TEPMUHAX OHM ObITb Bblpa)KeHbl». C TeM Hanbosee
MOJIHO W OrPaHMNYEHNA NCCNenoBaHbl TOIbKO K 0AQHOMY - CBOBOAbLI 4OrOoBOpa. U MO 3TOMY
BOMNPOCY MHEHUI He HabnpgaeTcs. , 4To Npeaesnbl N OrpaHUYeHnsa NPUHLWNOB
rpa>kgaHCKoro noapobHoO nccrienoBaHbl, HE BO3MOXHbLIM. Mexxay TeMm npobnema nmeet
TeopeTunyeckoe u npakTmyeckoe .[39]

Iﬂ,yMaeTCFI, YTO OJ1d MOHNMMaAHWMA «» U3 MPUHUNMNOB rpa>XagaHCKOro Ba>XHO YHNTbIBATb
MOMEHTbI:

- KNCKJTIOYHEHNA» N3 BCeX NMPUHLUWMOB MpaBa,

- No4o06HblIE BbI3BaHbl HEOOXOONMOCTbLIO Boslee BbICOKMIM MO npuHUMN (HaI'IpI/IMep, ans
OCHOB KOHCTUTYLMOHHOro PO, Ba)XHenLWwmnx npaB N 4Ye€JZIOBEKa " rpa>K,uaH|/|Ha);



- N OrpaHn4YeHmAa npunHUnna ObITb npAaMoO 3aKOHOM WUJIN B rnopdake, M .

MO>XHO cAenaThb BbIBOM, YTO U3y4YeHNe rpa>KAaHCKO-MPaBOBOro HEBO3MOXXHO 6e3
noapobHOro ero npeaesoB N orpaHNYeHN, a NOPAAKa NPUMEHEHUS «UCKTIOYEHUNN».

B3anmMocBA3b 1 NpuUHUKMMOB. BnosnHe hakT CUCTEMHOCTN OTe4YeCTBEHHOIr 0 Npasa
paccMaTpuBaeTCA B Ka4eCTBe TeopeTn4eCcKoro npmn3Haka.[40] MOMeHTbl B3aUMOCBA3U
LIMBUIINCTNKON NCCNeaoBaHbl He B Mepe, 4TO HeNb34 NMPM3HaTh .

C Mo3uumn NpaBoNpMMEHNTENA N B3aMOLENCTBME Pa3/INYHbIX 03HAYaAlOT, YTO CyaaMm
AJ151 3aKOHHbIX 1 060CHOBAHHbIX , MPABUJIBHOIO TOJIKOBAHUS HAOJ1IEXUT He TOJIbKO
NPUHLMMAMMN FPaK4aHCKOro , HO M NCMOJIb30BaTb UX B COBOKYMHOCTU. B Lensax
BO3MO>XHO N COBMECTHOE NPMMEHEHME , OTPAC/IEBLIX, MOAOTPACNEBbLIX .[41] MpakTnKa
NPUMEHEHNS OAHOBPEMEHHO MPUHLUIMOB YPOBHS CNOCOBCTBYET 3aKOHHbIX U
060CHOBAHHbIX , YCUJIMBAET apryMeHTaunto cyaa N O0JIKHA NCNOJIb30BaHa Kak MOXKHO
Yaule.

TeHAEHUUN B UX PAa3BUTUN YCJIOBHO NMOOENTb Ha [Be . K nepBoi 0THOCATCS
HanpaBfeHNs Pa3BUTUS, XapaKTEPHbI OJ1s Pa3BUTUA NpaBa B LLESIOM: , MEXOTpacieBble
cBA3U, cynebHon NpakTuKKM, npasa 1 3apybexxHoro . Cpeaun cenekTUBHbIX B PasBUTUN
MPUHLIMMOB NpPaBa, KOTOPble YHUKabHbIMU XapaKTepPUCTUKAMN U3MEHEHWI MPUHLMMNOB,
OTMETUTb MOSIBJIEHVE NPUHLINMOB, B TOM YUCJIe , KOTOPbIE NMPSIMO B HE YKa3aHbl, HO
NPUMEHSOTCA Ha OCHOBAHUM CUCTEMHOIO HOPM MpPaBa, «UCKIYEHUA» N3 NPUHLUMOB, U
B3aUMOAENCTBUE OCHOBHbLIX . [peacTaBNAeTCs, YTO Ha CEeroAHSALWHUIA Ba)KHelLLen
XapPaKTEePUCTUKON, CYTb NPOLIECCOB, C MPUHLUNMAMKN FPaXKAaHCKOro , ABASETCA UX
HanpaBfeHHOCTb Ha He TOJ/IbKO TEOPETUYECKUNX, HO N OPUEHTUPOBAHHbIX 3a4au.

OOKTPMHaJZIbHOE ncciengoBaHme npmMHUMMOB rpa>Xa4aHCKoro AoJi>KHO B MOJIHOW YYUTbIBATb
BblLLIEHa3BaHHbIE B UX Pa3BUTUN.

3.2.TeHaeHUUN CUCTeMbl POCCUUCKOIO M ero
oTpacnem.

OCHOBHbIE Pa3BUTUSA N COBEPLLUEHCTBOBAHNSA CBA3aHbl C COUMANIbHO- U MOJINTUYECKUMW
pedopmamu, B cTpaHe. OQ4HOBpPEMEHHO Fﬂy6I/IHHbIe npoueccbl CaMOro cogep>XaHumA ,
obHOBNEHNA 3aKOHO4ATEbCTBA U HOBOW posn ABNIEHUN B XXWN3HW 1 obuiecTBa. 34ecb
BblOeNINTb Takune [42]:



1) obuwime, xapakTepHble 41 B LLE/IOM, BKJl0OYaa NpaBa U CUCTEMY KaK [iB€ CTOPOHbI
OZIHOr O ABJIEHUS;

2) TeHOEHUNN CTPYKTYpPbI (CNCTEMbI) ;
3) TeHAEHLUMN COBEPLUEHCTBOBAHUA .
K obwnm TeHgeHUMAM cnegylowme.

1. MocTeneHHOe COOTHOWEHNS «4enoBek N ». C 0QHON CTOPOHbLI, naeTt 06
«04eslIoBeYMBaHUN» , O CO34aHUN TaKOW cucTeMmsl, rae 6bl B LeHTpe Bcerga bbiin , ero
npasa n ceobonbl. Warv B 3ToM caenaHsl B leknapauumn n ceobop 4yenoseka u ,
KoHcTuTyuum PO, NpaxgaHckoM PO, 3akoHax 0 COBCTBEHHOCTU, U APYTrMX HOPMATMBHbIX

Ciofa >Xe OTHOCUTCS METOJZI0B NPaBOBOro : MEPexo] OT MMMNEPATUBHbLIX K MeToaaM,
npeobnagaHne Tuna perympoBaHns B MexXay Jto4bMW.

cNoBoM, Bce 6oJiblie 1 paclumnpsieTca cepa YacTHOro npaea.

C cTOpOHbI, HabnogaeTcsa orpaHnyeHne Nnybnan4yHo- perysimpoBaHuns, KOTOpoe B BpeEMeHa
Ob110 0o abcypna (cBMOETeNbLCTBO - yCTaHOBMIEHUE NpeaesbHbIX CafoBbliX AOMUKOB,
6aHb, U T. n.). B HacTosLWee BpeMs BblpaBHUBAHWE OTHOLLEHUNI FOCYA4AapPCTBOM U
OTAENIbHbIM C TOYKM 3peHuns npaB 1 06593aHHOCTEN HUMUN, FTapPaHTUN UX peannsayunn.

2. MpaBOBOro peryamposaHusa. PO n denepaTuBHbIN gorosop 6asy ans
3aKOHOLATesIbHOro pa3BnTUA CybbeKTOB , OpraHOB MEeCTHOro . 3Ha4ynTesIbHoe pa3BuTue
Takue cpeacTBa perympoBaHunsa, Kak 4OroBopbl, MPpUMEHEeHNe, aHalorma u npasa.

3. MHTerpaunsa B 3aKoHOAaTE/IbCTBO B OrnpefesieHHbIX npasa N MeXxayHapoAHbIX
Poccunckonm ®epgepaunn (ct. 15 PD). Mo)XHO roBopuTb 06 MHTErpayMoHHOM TEHAEHL NN
CTpaH — y4acTHuy CHI B, MHOpMaUMOHHOM NpocTpaHcTBe, 6opbObI C NPEeCcTYNHOCTbLIO.

B TeHoeHUMIN pa3BnTuUsa (CMCTeMbI) NpaBa Ha3BaTb Takne[43]:

1. nocTeneHHOro HakoMNJeHUsa MaTepnana n pacnpegeneHme ero no 6s1o0kam -
WHCTUTYTaM, . Bce 6onee 3ameTHa K onpeaeneHHom yHnpukaumm 6,10KoB Kak
PaBHO3HAYHbIX MO , CTPYKTYpE U APYrMM , 4HTO NO3BOJISET paclUnpAaTb UX
B3aMMOOENCTBUSA, MOBbIWATb peryampoBaHnsd. laHHbIN BKAOYaeT B cebA HOBbIX
WHCTUTYTOB N (BaHKOBCKOE, HasIOrOBOE ), @ TakK>Xe BblYJIEHEHNE NX U3 YXKe CTPYKTYPHbIX
noapasnesneHun ( Npaso).



2. PocT npaBOBOro peryampoBaHus, 4To 3a cobonm obpa3oBaHme CTPYKTYPHbIX
obbeanHeHnn HopM. 9T0 06yC/IOBNEHO KOMMEKCHbIM NpeaMeTa N MeToda
perynmpoBaHusl, CcybbeKkToB 1 MPaBOBbIX OTHOLUEHNIN. KOMMNJIEKCHbIX 06pa3oBaHNn 1 OT
CTeneHn pa3BUTOCTN CUCTEMbI, OT B3aMMOAENCTBUSA €e C HOPMaTUBHO-PEryNATUBHbIMUA
obuwiecTBa.

3. BO3MOXXHO€e CcMCTeMbI NpaBa B OT COBPEMEHHOW CTPYKTYpPbl C €e NPOYHbIMU CBA3AMU
WHCTUTYTaMUn MU OTPaCSIAMN K «» CTPOEHWUIO, rOe NepBuUYHbIe 3/1eMeHTbl byayT B
COCTOSIHNN OTHOCUTENbHOW . B HeobXxoanMbIxX cny4dasax npu onpenesieHHbIX
cncteMmoobpasyoLlmx OHN MOryT co34aBaTh accoumaumm ona peweHuns -nmbo Bornpocos.
, BO3HMKAOLWMe N3 eCTeCTBEHHbIX 06LLECTBEHHOIO pa3BUTUSA, LLean 3aKkoHogaTensa no ux
. Llenb 3akoHopaTens «» K cebe n3 HOpMaTUBHOIO pPa3fiNyHbIE N0 CBOEMY U
PYHKUMOHANBLHOW crieumanm3aumm onga apdekTnBHoro n 6biCTporo ee .

TeHOEeHUNN COBEPLLUEHCTBOBAHMS BbIrNAOAT C/eayoWnM [44]:

1. MpueseneHne BCcero MaccmBa B cooTBeTCcTBME C PO. 3TOT npouecc B cebs nepecmoTp
3aKOHO4aTeNbCTBa, OTMEHY HOPMAaTUBHbIX aKTOB, HOBbIX 3aKOHOB, 3aKOHO4ATe/IbHOWN
TeXHUKN N npouecca. B 4acTHOCTK, 3aKOH O nMopsagkKe v BCTYMNJIEHNA B CUITY
KOHCTUTYLMOHHbIX 3aKOHOB, NanaT ®enepanbHOro ot 14 unioHsa 1994 r. npusHan cuiy
ABa yCTapeBLINX , onpenenns HoByto onybankoBaHMa n BCTYNJIEHUSA B 3aKOHOB,
0603Ha4YnN « 3aKoHOA4aTeNbCTBA PocCcninckonm » B KadyecTse ohuLMNaIbHOrO U34aHNA n
npeanucan u NMpasntenbcTBy PO npuBecTn NpaBoBble aKTbl B C HACTOALWMM 3aKOHOM.

2. HOBbIX KOMMJIEKCHbIX 3aKOHOA4AaTeNIbCTBA — 0 6aHKax U AeATeNbHOCTU, NpUBaTU3aLUN,
npennpuaTuiA, Haslorax, camoynpaesieHun u ap. KomnnekcHoe Bo3AenCcTBME NO3BOSISET
3 PeKTUBHO U LeNieHanpaBleHHO 3KOHOMUYECKNEe N colnalibHbIe .

3. CTaHOB/NEHMEe HOBOM 3aKOHOAATENbCTBA, BbI3BAaHHOE MOJIHOMOYUA MexXAay ,
pecnybnmkamm B coctaBe PP n cybbekTamm degepaumn. HoBblie BUAbI aKTOB (yCTaBbl ,
obnacTten, Kpaesble, 3aKOHbI, YKa3bl, rybepHaToOpoB, rfaB N MHble HOPMATUBHbIE aKThbl).

B 2013-2015 B Poccuimnckonm depepaumm pedopma rpakgaHckoro . B paHee
hencrteoBasLlme NpaxxgaHcknm kogekce ®egepaunm Lenon gpenepasbHbiX 3aKOHOB Obin
pA4 N3MEHEHWNIN, HanpaBJIEHHbIX KaK Ha Cyrybo «TexHu4eckme» psna HopM, Tak U B
uenom Ha NK PO B cooTBeTCTBME C USMEHUBLUMMUCA U HA YHUPUKaALNIO OENCTBYIOLWEro B
3aKOHO4aTeNbCTBa C 3aKOHO4ATE/IbCTBOM CTPaH C BbICOKOPa3BUTbIMU CUCTEMAMU
KOHTUHEHTAaNIbHOr o .



HecMoTpsa Ha TO, 4TO U3MeHeHUsa B F'K PO «CepnnHo», pas/IM4HbIMK 3aKOHAMUN, CaMble
n3MeHeHus bbinn Mpe3ngeHToM PO Ha paccMmoTpeHue 13 anpeng 2012 roga NpoeKkTom
dhenepanbHoro Ne 47538-6 1 y>xe B npouecce pacCMOTPEHNSA 3aKOHOMPOEKT Obin
pa3fesieH Ha YacTen, C YeM U CBA3aHbl CPOKN BCTYMJIEHUSA B U3MEHEHNN[45].

Havano e 2013 o3HaMeHOBasNI0Cb BCTYMJIeHNEM B pafa enepasbHbIX , MPUHATBIX B
CBSI3M C NHbIX HOPMATUBHbIX . B HacTosulee BpeMs rpakgaHCKoro rpasa elie He ,
MO3TOMY B NEePCNeKTMBE U3MEHUTCH, XOTSH JIN CYyLLeCTBEHHO, €ro COOTHOLIEeHne C
oTpacnsiMn POCCUNCKOro N B LLESIOM POJIb N B CUCTEME POCCUNCKOrO .

SAKJIOHEHUE

OCHOBHOW KypCOBOW paboThl M3yYeHUE COOTHOLUEHUS NMpaBa C APYrMMU FPaXkKaaHCKoro
npaBa. B nccnenoBaHus MOXKHO cneaytolle BbiBOIbI.

rPakK[AaHCKOro npaBa Kak L1pe, YeM NOHATUE FPaXKAaHCKOro Kak oTpac/v rnpasa: OHO B
cebsi oTpacsib , T. €. COBOKYMHOCTb NPaBOBbIX HOPM, MMYLLLEECTBEHHbIE U
HEeMMYLLeCTBEeHHbIe , 3aKOHO4aTeIbCTBO MO 3TOW NnpaBa, UCTOPUIO OTPAC/aX NpaBa, No
OCHOBHbIM MOJIOXXEHUAM MNpPaBa, 3aKOHOMEPHOCTU U Pa3BUTUSA 3aKOHOAATENIbCTBA;
noTpebHoCcTn obLecTBa B 3aKOHaX, COOTBETCTBYHOLLMX €ro NoTpebHOCTSAM, a y4eHble-
y4acTBYIOT B pa3paboTKe HOBbIX 3aKOHOB U . [pakJaHCKOE NPaBO KaK UCMO/b3yeT Takune
«» UCCNe0BaHNs, KaK: AMaNeKTUYeCcKnin , CUICTEMHbIN NOAX0A, aHan3, MeToabl
NnpaBoBeleHNs N COLMONOrMYEeCcKoro . 3Ty HayKy Ha3bIBaloT .

OTpacnn npasa, CUCTEMY POCCUNCKOro , eNATCSA Ha TPU rpynnbl: -NpaBoBble
(KOHCTUTYUMOHHOe, , (hMHaHCOBOE MpaBo); -NpaBoBble (Fpa>kgaHCKoe, , TPY40BOE,
3eMeJibHOe , rpa>kgaHCKMK nNpouecc); -npasosble (YrosloBHOE , YroJIOBHbIN nMpoLuecc, ).

"pa>kaaHCKoe npaBo C Ka>XoWn U3 3TUX NMnpaBa B bonbwen nnm cteneHn. Tak, c
KOHCTUTYLUWMNOHHBLIM CBA3aHbl MONIOXKEHWNA, perynnposaHna nedatTesibHOCTU , ero
Cy6'beKTOB, MYHULUUMAJIbHbLIX , KOHKPETU3NpyloLwne rnpasa U rpa>xgaH.

C aAMUHUCTPATUBHbBIM FPaXkK1aHCKOE NpPaBo TO, YTO 06e 3TV OTPaAC/N PEryanpyoT
OoTHoOLWeHns. OQHaKo, 3TO OTHOLLUEHUS: B aAMUHUCTPATUBHOM - OPraHU3aLUMoHHbIE,
YYaCTHUKN He paBHbI, B FPa>KAaHCKOM - 3TO CTOMMOCTHbIE OTHOLLUEHWS CTOPOH.
CooTHOLLEeHMe NpaBa C PUHAHCOBLIM N MPABOM: K Ha3BaHHbIM He MPUMEHSIOTCS
NnoJsIoXKeHunsa npaea, ecan 06 NpsAMO He CcKa3aHo B . O COOTHOLLEHUN FpakKAaHCKoOro n



NPUPOLHO-PECYPCHOro crieayeT 3HaTb, YTO NOC/eAHEro YacTUYHO B KPYr 06beKTOB
npa.a.

BoioenuseLlumnecs n3 npasa oTpacam u CeMEeNHoro MpaBa C rpa>xgaHCK”MM rnpasoMm 1O, 4TO
3TN peryampyroT nmyLlectBeHHble U HEUMMYLWLEeCTBEHHbIE OTHOLLEHWA.
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